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PART  ONE 


B.  M.  CO.'S 

CUMULATIYE  CODE  ANNOTATIONS 


IDAHO 

CONNECTING     WITH     B.     M.     CO.'S     1907-1916     BOUND     VOLUME    AND    COVERING 

DECISIONS  IN  IDAHO  REPORTS,  VOLUMES  29,  30,  AND  31,  AND  THE  IDAHO 

DECISIONS  IN  THE  PACIFIC  REPORTER,   FROM  THE  END  OF  PAGE 

304,    VOLUME    173,    TO    THE    END    OF   PAGE    880,    VOLUME    174. 


WITH   REFERENCES   TO   ANNOTATIONS   IN   ALL    SERIES   OF    SELECTED   AND 

ANNOTATED   CASES. 
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TABLE  SHOWING  BRIEF  OUTLINE  OF  SUBJECT-MATTERS 

OF  CODE  SECTIONS,  AND  WHICH  IS  HANDY 

AS  A  "QUICK  INDEX" 


REVISED  CODES  OF  IDAHO 

Sections 

General  provisions  applicable  to  all  of  the  codes 1-20 

POLITICAL   CODE 

PRELIMINARY  PROVISIONS 21 

POLITICAL  DIVISIONS— 

Seat  of  government 22 

Counties 23-23w 

Legislative  districts 25 

Judicial   districts 26 

Cessions  to  the  federal  government,  and  assents  to  acts  of  congress.  .  27-30 

PUBLIC    OFFICERS— 

Classification  and  term  of  office 31-32a 

Legislative  officers — 

Constitution  and  assembly  of  legislature 33-37 

Contested  elections 39-57 

Attendance  of  witnesses  before  legislature 58-62 

Enactment  of  laws,  and  journal 63-70 

Operation  of  laws 71-74 

Employees  of  the  legislature 75-84 

Executive  officers  and  capitol  trustees 85-89 

Governor    90-93 

Secretary  of  state 94-101 

State  auditor 102-116 

State  treasurer — 

Duties  in  general 1 17-118a 

Funds  and  warrants 119-i-126 

Deposit  of  state  funds 127-136 

Miscellaneous  provisions 137-141 

Attorney  general 142-143 

State  board  of  examiners 144-148 

State  engineer 149-160 

Insurance  commissioner  and  examiner lfU-169 

Bank  commissioner 189-194 

Pish  and  game  warden , 195-198 

Inspector  of  mines 199-209 

Other  executive  officers  and  boards 210 


vi  SUBJECT-MAriTERS  OF  CODE  SECTIONS 

Officers  of  the  judicial  department —  Sections 

Judges 211 

Clerk  of  the  supreme  court 212-221 

Supreme  court  reporter 222-229 

Other  court  officers 230 

Notaries  public 231-242 

Commissioners  of  deeds 243-249 

General  provisions  applicable  to  all  officers 250-254 

Qualifications  and  restrictions  on  residence 250-254 

Prohibitions  against  contracts  with  officers 255-261 

Nominations  and  commissions 262-267 

Oath  of  office 268-273 

Salaries  of  officers " 274-278 

Reports  of  officers 279-281b 

Bonds  of  officers 282-316 

Resignations  and  vacancies 317-326 

Miscellaneous  provisions 333-343b 

ELECTIONS— 

General  provisions 344-346 

Time  for  holding  elections 347-352 

Notices  of  election 353-356 

Qualifications  of  voters 357-363 

Election  precincts,  judges,  and  clerks 364-370 

Primary  elections 371-381 

Nominations  : 382-392 

Registration  of  elections '. 393-401 

Ballots  and  supplies 402-413 

Conduct  of  election 414-438 

Canvass  of  returns — 

Canvass  by  judges 439-447 

Canvass  by  county  commissioners 448,  449 

State  board  of  canvassers 450-456 

Errors  and  mistakes  in  ballots  and  returns 457,  458 

Presidential  electors 459-465 

Removal  of  county  seats  and  changing  county  boundaries 466-479 

Special  elections 480-484 

EDUCATION— 

State  university 485-499 

Lewiston  normal  school 500-515 

Albion  normal  school 516-532 

Summer  normal  schools 533-544 

Academy  of  Idaho 545-557 

Public  schools — 

State  board  of  public  instruction 558-564 

The  state  superintendent 565-571 

Board  of  text-book  commissioners 572-583 

County  superintendents 584-600 

School  funds  and  finances 601-613 


SUBJECT-MATTERS  OF  CODE  SECTIONS  vii 

Sections 

School  districts 614-620 

District  trustees 621-628 

Teachers 629-631 

Compulsory  education • 632-637 

Teachers'  institutes 638-640 

School  district  bonds 642-650 

Independent  school  districts 651-662 

Prevention  of  disease 663-666 

Miscellaneous  provisions 667-671 

State  library  commission " 672-674 

Public  libraries 675-682 

STATE   MILITIA— 

Enumeration  of  persons  liable  to  military  duty 683 

Organization 684-709 

Staff  department,  officers,  and  their  duties 710-715 

Discipline,  uniforms,  drills,  and  encampments 716-728 

Military  courts 729-736 

Miscellaneous   737-750 

PUBLIC   INSTITUTIONS— 

Insane  asylums — 

Government  of  asylum 751-769 

Commitment  to  asylum 770-783 

North  Idaho  insane  asylum 784-791 

Soldiers'  home 792-799 

School  for  deaf,  dumb,  and  blind 800-804 

Industrial   training   school — 

Government  of  school 805-822 

Commitment  of  delinquents 823-832 

Law  libraries 833-842 

Historical   society 843-853 

Grand  army  headquarters 854-856 

State  fish  hatchery 857-862 

Purchase  of  supplies  for  institutions 863-866 

PUBLIC  WAYS— 

Floating  timber 867-873 

Highways — 

Enumeration  of  highways 874-877 

Rules  and  restrictions  on  use  of  highways 878-881 

Powers  of  commissioners  and  highway  officers 882-893 

Highway  taxes 894-906 

Highway  labor  and  commutation 907-915 

Laying  out,  altering  and  discontinuing  highways 916-935 

Erection  and  maintenance  of  bridges 936-942 

Obstructions  and  injuries  to  highways 943-963 

Leasing  highways 964-979 


viii  SUBJECT-MATTERS  OF  CODE  SECTIONS 

Toll  roads —  Sections 

Construction  of  toll  roads 980-1002 

Construction  of  toll  roads  for  traction  engines 1003-1006 

Use  of  toll  roads 1007 

Inspection  and  repair " 1008-1012 

Public  ferries  and  toll  bridges — 

General  provisions 1013-1027 

Toll  bridges 1028-1036 

Toll  ferries 1037-1040 

Miscellaneous  provisions  relating  to  toll  roads,  bridges,  and  ferries.  1041-1048 

Good  road  districts 1049-1060 

State  highway  commission 1061-1079 

* 

POLICE  OF  THE   STATE— 

PRESERVATION  OF  PUBLIC  HEALTH 

State  board  of  health — 

Constitution  and  duties  of 1080-1086 

Compilation  of  vital  statistics 1087-1094 

Prevention  and  suppression  of  disease 1095-1108 

County  board  of  health 1109-1113 

Dairy,  food,  and  oil  inspection — 

Board  of  dairy,  food,  and  oil  commissioners 1114-1123 

Standards  of  food  and  oil 1124-1145 

Miscellaneous  provisions 1146-1152 

THE  LIVESTOCK  INDUSTRY 

Inspection  and  suppression  of  diseases  among  livestock — 

The  livestock  sanitary  board 1153-1157 

State  veterinary  surgeon  and  livestock  inspectors 1158-1175 

Treatment  of  diseased  animals 1176-1183 

Restrictions  on  the  importation  of  livestock 1184-1187 

Inspection  of  sheep 1188-1196 

Extermination  of  predatory  animals 1197-1204 

General  provisions  relating  to  the  inspection  of  animals 1205-1212 

Regulations  governing  diseased  animals 1213-1216 

The  two-mile  limit  law 1217-1219 

Dogs  killing  sheep  or  goats 1220 

Liabilities  of  stock  ranchers 1221-1223 

Marks  and  brands — 

Stockgrowers'  brands 1224-1238 

Stock  drovers'  brands 1239-1245 

Inspection  of  brands  before,  shipment  of  livestock 1246-1254 

Record  of  brands  on  slaughtered  cattle 1255-1257 

Auctioneers'  registers 1258-1262 

Leases  of  livestock 1263 

INCLOSURES,  TRESPASS  OP  ANIMALS,  AND  ESTRAYS 

Fences 1264-1275 

Inclosures  of  reservoirs  and  dumps 1276,  ]277 


SUBJECT-MATTERS  OF  CODE  SECTIONS  ix 

Animals  running  at  large  and  trespassing —  Sections 

Hog  trespass 1278-1283 

Stallions  running  at  large 1284-1287 

Animals  running  at  large  in  towns 1288-1290 

Trespass  of  animals 1291-1298 

Estrays 1299-1301 

Herd  districts 1302-1309 

THE  HORTICULTURAL  AND  BEE  INDUSTRIES 

Horticultural  inspection — 

The  state  board  of  horticultural  inspection  and  its  officers 1310-1317 

Regulations  relating  to  fruit 1318-1328 

Bee  inspection 1329-1340 

REGULATION  OF  PROFESSIONS 

Practice  of  medicine 1341-1356 

Practice  of  dentistry 1357-1365 

Practice  of  osteopathy 1366-1371 

Practice  of  optometry 1372-1384 

Practice  of  pharmacy 1385-1400 

Licensed  surveyors 1401-1410 

Abstractors  of  titles 1411-1416 

PROTECTION  AND  REGULATION  OF  LABOR 

Bureau  of  immigration,  labor,  and  statistics 1417-1425 

Labor  commission  and  arbitration 1426-1442 

Employment  bureaus 1443-1445 

Protection  of  mechanics 1446-1448 

Union  labor  and  employment  of  aliens — 

Union  labor  and  trade  marks 1449-1455 

Anti-union  contracts 1456 

Employment  of  aliens 1457-1460 

Day's  work  and  child  labor — 

Day's  work  on  public  works 1461, 1462 

Day's  work  in  mines 1463-1465 

Child  labor 1466-1473 

PARTICULAR  INDUSTRIES 

The  printing  trade 1474-1477 

Warehousemen 1478-1493 

Inspection  of  lumber 1494-1505 

LICENSED  OCCUPATIONS 

The  liquor  traffic '. 1506-1527 

Peddlers 1528-1533 

MISCELLANEOUS  PROVISIONS 

Money  of  account  and  interest 1534-1540 

Weights  and  measures 1541-1545 

Unclaimed  property 1546-1549 

Fire  escapes  on  buildings 1550-1553 

Hunting  on  enclosed  lands 1554 

Explosives 1555-1557 


X  SUBJECT-MATTERS  OF  CODE  SECTIONS 

PUBLIC    LANDS—  Sections 

Organization  of  state  land  department 1558-1568 

Appraisement,  lease,  and  sale  of  state  lands 1569-1587 

Sale  of  timber  on  state  lands — 

Sales  of  timber  in  general 1588-1598 

Installment  sales 1599-1603 

Prevention  of  forest  fires 1604-1612 

Carey  act  lands 1613-1634 

Reservoirs  and  rights  of  way 1635-1638 

Miscellaneous   provisions 1639-1642 

REVENUE— 
Property  taxes — 

Property  subject  to  taxation 1643-1645 

Definitions  1646 

Levy  and  lien  of  taxes 1647-1651 

Assessment  of  property 1652-1691 

County  board  of  equalization 1692-1701 

State  board  of  equalization 1702-1717 

Assessment-book  and  assessment- rolls 1718-1730 

Payment  of  taxes  before  delinquency 1731-1742 

Sales  of  real  property  for  delinquent  taxes 1743-1769 

Redemption  and  assignment  of  certificates 1770-1776 

Seizure  and  sale  of  property 1777-1783 

Errors,  mistakes,  and  informalities 1784-1791 

Apportionment   of   taxes 1792-1794 

Settlements  with  the  state 1795-1803 

Assessment  and  collection  of  city  and  school  district  taxes ....  1804-1807 

General  duties  and  liabilities  of  officers  in  relation  to  revenue.  1808-1827 

License  taxes 1828-1841 

Poll  taxes 1842-1862 

Taxation  of  profits  of  mines 1863-1872 

Transfer  tax  on  successions,  legacies,  and  devises 1873-1897 

COUNTIES  AND  COUNTY  OFFICERS— 

Counties  as  bodies  corporate 1898-1903 

Board  of  county  commissioners — 

Constitution,  meeting,  and  records 1904-1916 

Powers  and  duties 1917-1930 

Erection  of  public  buildings 1931-1934 

Payment  of  bounties 1935-1942 

County  finances  and  claims  against  county 1943-1959 

County  bond  issues 1960-1972 

County  officers — 

General  provisions 1973-1988 

Probate   judge 1989, 1990 

County  treasurer 1991-2022 

Sheriff 2023-2048 

Clerk  of  the  district  court 2049-2051 

Auditor 2052-2060 


SUBJECT-MATTERS  OF  CODE  SECTIONS  xi 

Sections 

Recorder 2061-2078 

Assessor  and  tax  collector 2079 

Prosecuting  attorney 2080-2086 

Surveyor  2087-2095 

Coroner 2096-2102 

County  superintendent  of  public  instruction 2103 

Justices  of  the  peace  and  inferior  officers 2104-2114 

Salaries  and  fees  of  office — 

Salaries  of  officers 2115-2120 

Fees 2101-2134 

Other  county  charges 2135,  2136 

The  county  poor 2137-2146 

TOWNSITES    2147-2169 

CITIES  AND  VILLAGES— 

Organization  of  cities 2170-2182 

The  council  and  officers  of  cities 2183-2201 

Police  courts 2202-2221 

Organization  of  villages 2222-2235 

Powers  of  cities  and  villages 2236-2244 

Municipal  elections 2245-2255 

Municipal  finances 2256-2272 

General  provisions  governing  cities  and  villages  and  their  officers.  .  2273-2280 

Changing  names  of  municipalities 2281-2286 

Consolidation  of  municipalities 2287-2299 

City  and  village  plats 2300-2314 

Municipal  improvement  bonds 2315-2322 

Street  improvement  bonds 2323-2341 

Sewer  construction  bonds '  2342-2360 

Installment  payment  of  improvement  assessments 2361-2371 

IRRIGATION  DISTRICTS— 

Organization  of  district 2372-2377 

Election  of  directors. 2378-2384 

Powers  and  duties  of  the  board  of  directors 2385-2395 

Issuance,  confirmation,  and  sale  of  bonds 2396-2406 

Levy  and  collection  of  assessments 2407-2415 

Construction  work  and  acquirement  of  property 2416-2422 

Changing  boundaries  of  district 2423-2438 

Miscellaneous    provisions. , 2439-2443 

DRAINAGE   DISTRICTS— 

Organization  of  district 2444-2448 

Board  of  drainage  commissioners 2449-2452 

Proceedings  for  assessment  of  damage 2453-2462 

Construction  of  drainage  system 2463-2469 

Issuance  of  bonds  and  warrants 2470-2477 

Miscellaneous  provisions 2478-2483 


xii  SUBJECT-MATTERS  OF  CODE  SECTIONS 

CIVIL  CODE 

Sections 

PRELIMINARY  PROVISIONS 2600 

PERSONS 2601-2610 

MARRIAGE— 

Contract  of  marriage — 

Nature  and  validity  of  marriage  contract 2611-2619 

Solemnization  of  marriage ■ 2620-2628 

Licenses,  certificates,  and  records 2629-2639 

Divorce — 

Annulment  of  marriage 2640-2644 

Grounds  for  and  defenses  against  divorce . . .  -. 2645-2658 

Action  for  divorce,  custody  of  children,  and  disposition  of 

property    2659-2673 

Husband  and  wife-. 2674-2693 

PARENT  AND  CHILD— 

Children  by  birth 2694-2699 

Adoption    2700-2709 

CORPORATIONS— 
General  provisions — 

Articles  of  incorporation 2710-2723 

By-laws 2724-2727 

Directors    2728-2733 

Meetings  and  elections 2734-2744 

Stock  and  stockholders 2745-2749 

Assessments  of  stock 2750-2768 

Powers  of  corporations 2769-2774 

Corporate   records 2775,  2776 

Right  of  repeal 2777 

Sale  of  franchise  on  execution v. . .  .   2778-2783 

Annual  statement  and  license  fee 2784-2786 

Miscellaneous  provisions 2787-2791 

Foreign  corporations 2792 

Railroad  corporations — 

General  provisions  and  powers  of  railroads 2793-2802 

Construction  of  road 2803-2808 

Operation  of  road 2809-2826 

Conditional  sales  and  leases  of  equipment 2827-2829 

Bridge,  ferry,  flume,  and  boom  corporations 2830-2832 

Telegraph,  telephone,  and  electric  power  corporations 2833-2837 

Water  and  canal  corporations 2838-2844 

Homestead  corporations 2845-2854 

Insurance  companies — 

Capital  stock,  property  holdings,  and  dividends 2855-2863 

Financial  statements,  license  taxes,  and  examination  of  com- 
panies     2864-2869 

Issuance  of  policies 2870-2881 

Miscellaneous  provisions 2882-2888 


SUBJECT-MATTERS  OF  CODE  SECTIONS  xiii 

Sections 

Secret  fraternal  insurance  societies 2889-2904 

Mutual  co-operative  insurance  companies 2905-2924 

Livestock  insurance  companies ', 2925-2937 

Surety  and  fidelity  companies — 

Provisions  applicable  to  both  surety  and  fidelity  companies.  . .  2938-2944 

General  surety  companies 2945-2950 

Fidelity  companies 2951-2960 

Guaranty,  title,  and  trust  companies 2961-2967 

Banking  corporations — 

Organization,  internal  management,  and  right  to  do  business. .  2968-2984 

Transaction  of  banking  business 2985-2997 

Supervision  of  banks  by  the  commissioner 2998-3010 

Religious,  social,  and  benevolent  corporations 3011-3026 

Institutions  of  learning 3027-3036 

Agricultural  fair  corporations 3037-3040 

Gas  corporations 3041-3045 

Land  and  building  corporations 3046-3Q55 

PROPERTY  AND   OWNERSHIP— 

General  provisions 3056-3070 

Estates  in  real  property 3071-3082 

Rights  and  obligations  of  owners 3083-3094 

Personal  property 3095,  3096 

TRANSFERS— 

In  general 3097-3104 

Transfer  of  real  property 3105-3122 

Acknowledgments   3123-3148 

Recording  transfers 3149-3163 

Unlawful  transfers 3164-3172 

HOMESTEADS— 

General  provisions 3173-3180 

Sale  of  the  homestead  on  execution 3181-3195 

Homestead  of  the  head  of  a  family 3196-3201 

Homestead  of  other  persons 3202-3205 

MINES  AND  MINING— 

Location  of  lode  mining  claims 3206-3220 

Placer  claims. .' 3221,  3222 

Rights  of  way  and  easements  for  the  development  of  mines 3223-3235 

Mining  tunnels 3236-3239 

WATER  RIGHTS  AND  IRRIGATION— 

General  provisions 3240-3251 

Appropriation  of  water 3252-3266 

Distribution  of  water  among  appropriators 3268-3283 

Distribution  to  consumers 3284-3293 

Fixing  water  rates 3294-3298 


xiv  SUBJECT-MATTERS  OF  CODE  SECTIONS 

Sections 

Rights  of  way 3299-3305 

Maintenance  and  repair  of  ditches 3306-3311a 

CONTRACTS  AND   OBLIGATIONS— 

General  provisions 3312-3323 

Sales  3324-3331 

Sale  of  goods  in  bulk 3332-3335 

PARTNERSHIP— 

Special   partnership . 3336-3360 

Mining  partnership 3361-3372 

LIENS— 

In  general ." 3373-3387 

Mortgages  in  general 3388-3402 

Mortgage  of  real  property 3403-3405 

Mortgage  of  personal  property 3406-3420 

Pledge 3421-3440 

Miscellaneous  liens 3441-3450 

Liens  for  service  of  sires 3451-3457 

NEGOTIABLE  INSTRUMENTS— 

Form  and  interpretation 3458-3480 

Consideration 3481-3486 

Negotiation    3487-3507 

Rights  of  holder 3508-3516 

Liabilities  of  parties 3517-3526 

Presentment  for  payment 3527-3545 

Notice  of  dishonor 3546-3575 

Discharge  of  negotiable  instruments 3576-3582 

Bills  of  exchange 3583-3588 

Acceptance   3589-3646 

General  provisions 3647-3653 

Instruments  made  negotiable  by  indorsement 3654,  3655 

NUISANCES— 

General  provisions 3656-3661 

Public  nuisances 3662-3667 

Private  nuisances 3668-3670 

CODE   OF   CIVIL  PROCEDURE 

PRELIMINARY    PROVISIONS 3800,  3801 

COURTS  OF  JUSTICE— 

In  general 3810,  3811 

Supreme  court 3814-3823 

District   courts 3829-3836 

Probate  courts 3840-3844 

Justices'  courts 3850-3854 

General  provisions  respecting 3860-3875 


SUBJECT-MATTERS  OF  CODE  SECTIONS  xv 

JUDICIAL    OFFICERS—  Sections 

In  general. .  . . 3885,  3886 

Powers  of  judges  at  chambers 3890-3895 

Disqualification  of  judges 3900-3903 

Incidental  powers  and  duties  of . . . 3911-3913 

Miscellaneous  provisions  respecting  courts  and  judicial  officers. .  . .  3920-3925 

JURORS 3935-3975 

COURT    REPORTERS 3980-3988 

ATTORNEYS  AND  COUNSELORS  AT   LAW 3990-4014 

FORM   OF   CIVIL  ACTIONS 4020-4022 

TIME  OF   COMMENCING  CIVIL  ACTIONS— 

In  general 4030 

For  the  recovery  of  real  property 4035-4046 

Actions  other  than  for  the  recovery  of  real  property 4050-4063 

General  provisions 4068-4080 

PARTIES   TO   CIVIL  ACTIONS 4090-4116 

PLACE   OF   TRIAL  OF   CIVIL  ACTIONS 4120-4128 

MANNER    OF    COMMENCING    CIVIL    ACTIONS 4138-4149 

PLEADINGS  IN  CIVIL  ACTIONS— 

In  general 4160-4162 

The  complaint 4167-4169 

Demurrer  to  the  complaint 4174-4178 

The  answer 4183-4188 

Demurrer  to  the  answer 4193,  4194 

Signature  and  verification  of  pleadings 4198-4202 

General  rules  of  pleadings 4207-4221 

Variance,  mistakes,  and  amendments 4225-4231 

PROVISIONAL  REMEDIES  IN  CIVIL  ACTIONS— 

Arrest  and  bail 4240-4266 

Claim  and  delivery  of  personal  property 4271-4282 

Injunctions 4287-4297 

Attachment  and  garnishment — 

Issuance  and  execution  of  writ 4302-4307 

Garnishment   4308-4310n 

Custody  and  sale  of  attached  property 4311-4317 

Discharge  and  return  of  attachment 4318-4325 

Receivers 4329-4334 

Deposit  in  court. 4339-4341 

TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS— 

Judgment  in  general 4350-4355 

Judgment  upon  failure  to  answer 4360 

Issues,  mode  of  trial,  and  postponement 4365-4373 

Trial  by  jury 4378-4400 


xvi  SUBJECT-MATTERS  OF  CODE  SECTIONS 

Sections 

Trial  by  the  court 4405-4409 

References,  and  trials  by  referees 4414-4421 

Exceptions 4426-4433 

New  trials 4438-4445 

Manner  of  giving  and  entering  judgment 4450-4464 

EXECUTION  OF  THE  JUDGMENT  IN  CIVIL  ACTIONS— 

The  execution 4470-4499 

Proceedings  supplementary  to  the  execution 4504-4511 

ACTIONS  IN  PARTICULAR  CASES— 

Actions  for  the  foreclosure  of  mortgages 4520-4523 

Actions  for  nuisance,  waste,  and  willful  trespass  on  real  property.  .  4529-4533 
Actions  to  determine  conflicting  claims  to  real  property,  and  other 

provisions  relating  to  actions  concerning  real  estate 4538-4547 

Possessory  actions  for  public  lands 4552-4556 

Actions  for  the  partition  of  real  estate 4560-4606 

Actions  for  the  usurpation  of  an  office  or  franchise 4611-4619 

Provisions  relating  to  the  adjudication  of  water  rights 4620-4623 

Divorces  for  insanity 4624-4628 

PROCEEDINGS  IN  CIVIL  ACTIONS  IN  PROBATE  COURTS.  4629 

PROCEEDINGS  IN  JUSTICES'  COURTS— 

Place  of  trial 4639-4645 

Manner  of  commencing  actions 4650-4661 

Pleadings 4666-4675 

Provisional  remedies 4680-4690 

Judgment  by  default 4695,  4696 

Time  of  trial  and  postponements 4701-4705 

Trials  in  justices'  courts : 4711-4720 

Judgments  other  than  by  default 4725-4736 

Executions 4741-4745 

Contempts  in  justices'  courts 4750-4754 

Dockets  of  probate  court  and  justices  of  the  peace 4759-4767 

General  provisions 4771-4778 

APPEALS  IN  CIVIL  ACTIONS— 

In  general 4800-4802 

Appeals  to  the  supreme  court  from  the  district  court 4807-4826 

Appeals  from  the  probate  court  to  the  district  court  in  probate 

matters  4831-4836 

Appeals  from  the  probate  and  justices'  courts  to  the  district  courts.  4838-4844 

MISCELLANEOUS  PROVISIONS— 

Proceedings  against  joint  debtors 4860-4865 

Offer  of  the  defendant  to  compromise 4870 

Inspection  of  writings 4875 

Motions  and  orders 4880-4884 

Service  of  papers,  notice,  and  appearance 4889-4895 


SUBJECT-MATTERS  OF  CODE  SECTIONS  xvii 

Sections 

Costs 4900-4919 

General  provisions 4923-4936 

SPECIAL  PROCEEDINGS— 

Preliminary  provisions 4955,  4956 

WRITS   OF   REVIEW,   MANDATE,   AND    PROHIBITION— 

Writ  of  review 4961-4971 

Writ  of  mandate 4976-4989 

Writ  of  prohibition 4994-4997 

Writs  may  issue  and  be  heard  at  chambers 5000 

Rules  of  practice  and  appeals 5005,  5006 

Contesting  certain  elections 5026-5052 

SUMMARY  PROCEEDINGS— 

Confession  of  judgment  without  action 5060-5063 

Submitting  a  controversy  without  action 5068-5070 

Discharge  of  persons  imprisoned  on  civil  process 5075-5086 

Summary  provisions  for  obtaining  possession  of  real  property 5091-5109 

ENFORCEMENT  OF  LIENS— 

Liens  for  work  performed  and  materials  furnished  for  buildings, 

mining  claims,  etc 5110-5124 

Liens  upon  saw-logs,  spars,  etc 5125-5140 

Farm  laborers'  liens 5141-5144 

Preference  of  claims  for  wages : 5145-5148 

Construction  of  title , 5149,  5150 

CONTEMPTS   5155-5168 

VOLUNTARY  DISSOLUTION  OF  CORP.ORATIONS 5185-5191 

EMINENT    DOMAIN 5210-5229 

CHANGE    OF    NAMES 5245-5248 

» 

ARBITRATIONS    5260-5269 

PROCEEDINGS  IN  PROBATE  COURTS— 

Jurisdiction 5290,  5291 

Probate  of  wills 5296-5331 

Executors  and  administrators 5340-5412 

Inventory  and  collection  of  effects 5420-5434 

Support  of  the  family,  and  homestead 5440-5453 

Claims  against  estate 5460-5483 

Sales  and  conveyances  of  property  of  decedent .'  5490-5543 

Powers  and  duties  of  executors  and  administrators 5550-5560 

Conveyance  of  real  estate  in  performance  of  contracts 5565-5575 

Accounts  and  payment  of  debts 5580-5619 

Partition,  distribution,  and  final  settlement  of  estates 5621-5650 

Orders,  decrees,  etc 5655-5674 

Public  administrators 5680-5695 

Succession 5700-5717 


xviii  SUBJECT-MATTERS  OF  CODE  SECTIONS 

Sections 

Wills 5725-5760 

Guardian  and  ward 5770-5829 

Proceedings  to  determine  heirship 5840-5847 

SOLE    TRADERS 5850-5860 

PROCEEDINGS   IN   INSOLVENCY 5875-5932 

KINDS  AND  DEGREES  OF  EVIDENCE— 

Judicial  knowledge • 5950,  5951 

Witnesses 5956-5960 

Public  writings 5965-5984 

Private  writings 5989-5999 

Indispensable  evidence -. 6005-6011 

PRODUCTION  OF  EVIDENCE— 

By  whom  to  be  produced 6030 

Means  of  production 6035-6047 

Mode  of  taking  the  testimony  of  witnesses — 

Affidavits 6052-6058 

Depositions    6059-6074 

Examination  of  witnesses 6075-6085 

Taking  testimony  out  of  court 6086 

RIGHTS  AND   DUTIES  OF   WITNESSES 6090-6095 

MISCELLANEOUS  AND  GENERAL  PROVISIONS— 

Tender  and  receipt 6110,  6111 

Proceedings  to  perpetuate  testimony 6116-6126 

Administration  of  oaths  and  affirmations 6127-6131 

Fees  of  jurors  and  witnesses 6136-6143 

PENAL  CODE 

PRELIMINARY    PROVISIONS 6300-6316 

PERSONS   LIABLE    TO    PUNISHMENT    FOR    CRIME 6330,6331 

PARTIES    TO    CRIME..... 6341-6344 

CRIMES  AGAINST  THE   ELECTIVE   FRANCHISE 6354-6376 

CRIMES  BY  AND   AGAINST  THE   EXECUTIVE   POWER.  6380-6392 

CRIMES   AGAINST   THE    LEGISLATIVE    POWER 6410-6416 

CRIMES  AGAINST  PUBLIC  JUSTICE— 

Bribery  and  corruption 6430-6437 

Rescues  and  recaptures 6446,  6447 

Escapes  and  aiding  therein 6452-6458 

Tampering  with  public  records  and  documents 6464-6468 

Perjury  and  subornation  of  perjury 6478-6489 

Falsifying  evidence ; 6500-6505 

Other  offenses  against  public  justice 6510-6535 

Conspiracy 6540,  6541 

Unlawful  exercise  of  the  duties  of  peace  officers 6545-6547 


SUBJECT-MATTERS  OF  CODE  SECTIONS  xlx 

CRIMES  AGAINST  THE   PERSON—  Sections 

Homicide   * 6560-6572 

Mayhem   6577, 6578 

Kidnapping 6584,  6585 

Robbery   6590, 6592 

Attempts  to  kill 6597,  6598 

Felonious  assaults  and  aiming  fire  arms 6703-6710 

Duels  and  challenges 6711-6716 

False  imprisonment 6721,  6722 

Assault  and  battery 6727-6732 

Libel   6737-6745 

CRIMES  AGAINST  THE  PERSON  AND  PUBLIC  DECENCY 
AND  GOOD  MORALS— 

Rape,  abduction,  and  seduction .• 6765-6772 

Abandonment  and  neglect  of  wife  and  children 6781-6784 

Abortions    6794, 6795 

Child  stealing 6800 

Bigamy,  adultery,  incest,  and  the  crime  against  nature 6806-6812 

Disturbing  religious  meetings  and  Sunday  rest 6820-6828 

Opium  smoking 6830-6832 

Indecent  exposure,  obscene  books  and  prints,  and  disorderly  houses.  6840-6843 

Gaming   6850-6857 

Other  injuries  to  persons 6860-6887 

CRIMES  AGAINST  THE  PUBLIC  HEALTH  AND  SAFETY.   6908-6935 

CRIMES  AGAINST  THE  PUBLIC  PEACE 6950-6963 

CRIMES  AGAINST  THE   REVENUE  AND  PROPERTY  OF 

THE  STATE 6975-6988 

CRIMES  AGAINST  PROPERTY— 

Arson 7000-7009 

Burglary 7014-7017 

Possession  of  burglarious  instruments  and  deadly  weapons 7022,  7023 

Forgery  and  counterfeiting 7028-7041 

Larceny 7045-7062b 

Embezzlement  7065-7076 

Extortion 7080-7086 

False  personation  and  cheats ' 7090-7103c 

False  weights  and  measures 7105-7111 

Frauds  in  the  management  of  corporations 7114-7128 

Malicious  injuries  to  railroads,  highways,  bridges,  and  telegraphs.   7131-7143 

Injuries  to  irrigation  works , 7144-7149 

Malicious  mischief 7150-7177 

MISCELLANEOUS   CRIMES— 

Fish  and  game  law 7180-7203 

Other  and  miscellaneous  offenses 7205-7220 

GENERAL    PROVISIONS 7230-7243 


xx  SUBJECT-MATTERS  OF  CODE  SECTIONS 

CRIMINAL    PROCEDURE—  Sections 

Preliminary  provisions ' 7350-7358 

PREVENTION  OF  PUBLIC  OFFENSES— 

Lawful  resistance 7368-7370 

Intervention  of  officers  of  justice 7375,  7376 

Security  to  keep  the  peace 7380-7394 

Suppression  of  riots 7400-7408 

PROCEEDINGS    FOR   THE    REMOVAL    OF   PUBLIC 
OFFICERS— 

Impeachment    7425-7440 

Removal  of  civil  officers 7445-7459 

CRIMINAL     PROCEEDINGS     UP     TO     AND     INCLUDING 
THE    COMMITMENT— 

Local  jurisdiction  of  public  offenses 7480-7495 

Time  of  commencing  criminal  actions 7500-7504 

The  complaint , 7509-7511 

The  warrant  of  arrest 7516-7532 

Arrest,  by  whom  and  how  made 7538-7554 

Retaking  after  an  escape  or  rescue 7559,  7560 

Examination   7565-7539 

PROCEEDINGS  AFTER  COMMITMENT— 

Preliminary  provisions 7600-7602 

Formation  of  the  grand  jury 7607-7624 

Powers  and  duties  of  a  grand  jury 7630-7642 

Presentment  and  proceedings  thereon 7647-7653 

Proceedings  by  information 7655-7662 

INDICTMENT— 

Finding  of,  and  presentment 7665-7670 

Rules  of  pleading 7675-7698 

PROCEEDINGS   AFTER  INDICTMENT  AND   BEFORE 
TRIAL— 

Arraignment  7710-7724 

Setting  aside  the  indictment 7730-7734 

Demurrer 7740-7750 

Plea 7755-7763 

Removal  of  the  action  before  trial 7768-7779c 

Mode  of  trial 7780-7782 

Formation  of  trial  jury. 7787-7790 

Postponement  of  trial 7795 

PROCEEDINGS    DURING    TRIAL    AND    BEFORE    JUDG- 
MENT— 

Challenging  the  jury 7815-7848 

Trial   7855-7889 

Conduct  of  jury 7900-7909 

The  verdict 7915-7934 


SUBJECT-MATTERS  OF  CODE  SECTIONS  xxi 

Sections 

Bill  of  exceptions 7940-7947 

New  trial '. 7950-7953 

Arrest  of  judgment 7960-7963 

JUDGMENT  AND  EXECUTION— 

The  judgment 7980-7996 

The  execution 8005-8022 

APPEALS  TO  THE  SUPREME  COURT— 

Taking  of  appeal 8040-8051 

Dismissing  appeals 8056,  8057 

Argument  of  the  appeal 8062-8065 

Judgment  upon  appeal 8070-8077 

MISCELLANEOUS  PROCEEDINGS— 

Bail '. 8100-8136 

Who  may  be  witnesses  in  criminal  actions 8141-8143 

Compelling  the  attendance  of  witnesses 8148-8155 

Examination  of  witnesses  conditionally 8160-8171 

Examination  of  witnesses  on  commission.  . . , 8176-8189 

Inquiry  into  insanity  of  defendant 8194-8200 

Compromising  offenses 8205-8207 

Dismissal  of  the  action 8212-8217 

Proceedings  against  corporations 8222-8229 

Entitling   affidavits 8234 

Errors  and  mistakes 8236 

Disposal  of  stolen  property 8238-8243 

Remittances,  commutations,  and  pardons 8248-8264 

PROBATE  AND  JUSTICES'  COURTS— 

Proceedings  in,  generally 8280-8314 

Appeals  to  the  district  court 8320-8327 

Proceedings  for  the  correction  of  delinquent  children 8328-8337 

Fees  of  jurors  and  witnesses 8338,  8339 

SPECIAL  PROCEEDINGS   OF  A  CRIMINAL  NATURE— 

Writ  of  habeas  corpus 8340-8372 

Coroners'  inquests 8377-8386 

Search  warrants 8390-8409 

Proceedings  against  fugitives  from  justice 8415-8426 

PROCEEDINGS  FOR  THE  PRODUCTION  OF  PRISONERS.  .  8435 

Disposition  of  fines,  forfeitures,  and  costs 8440-8442 

STATE  PRISON— 

Board  of  state  prison  commissioners 8460-8469 

Officers  of  the  penitentiary 8470-8486 

Reception,  treatment,  and  discharge  of  convicts 8487-8508 

The  prison  library 8510-8512 

CARE   OF  FEMALE   CONVICTS 8515-8519 

COUNTY    JAILS 8525-8547 


IDAHO  CODE  ANNOTATIONS 


§5 

The  provisions  of  both  the  Revised 
Statutes  of  1887  and  of  the  Revised  Codes 
of  1909,  "so  far  as  they  are  substantially 
the  same  as  existing  statutes,  must  be 
construed  as  continuations  thereof,  and 
not  as  new  enactments."  Libby  v.  Pel- 
ham,  30  Ida.  614;  166  Pac.  575. 

§17 

In  1881  the  city  of  Lewiston  was  author- 
ized by  territorial  statute,  to  lease  the 
waterfronts  on  the  Snake  and  the  Clear- 
water rivers;  the  statute  prevailed  until 
the  state's  admission  and  it  became  vali- 
dated by  section  21  of  the  admission  bill, 
and  it  thereafter  was  incorporated  in  the 
statutes  of  the  state.  Northern  Pac.  Ry. 
Co.  v.  Hirzel,  29  Ida.  438;  161  Pac.  854. 

§18 

The  common  law  of  England  has  never 
been  adopted  in  Idaho  in  respect  to  con- 
ditions to  which  it  was  inapplicable; 
among  these  are  to  be  mentioned  naviga- 
ble, nontidal  rivers  and  lakes,  which  did 
not  exist  in  England;  hence,  the  English 
doctrine  of  riparian  rights  could  not  be 
adopted.    Northern  Pac.  Ry.  Co.  v.  Hirzel, 

29  Ida.  438;  161  Pac.  854. 

§25 

Amended.     Laws  of  1917,  p.  494. 

§26 

Amended.     Laws  of  1917,  p.  50. 

§32a 

The  person  elected  to  an  office  does  not 
become  its  incumbent  until  he  actually 
qualifies.  Clark  v.  Wonnacott,  30  Ida.  98; 
162  Pac.  1074. 

The  statute,  declaring  that  officers 
elected  for  fixed  terms  shall  hold  office 
until  their  successors  are  elected  and 
qualified,  does  not  conflict  with  the  con- 
stitutional requirement  that  the  legisla- 
ture shall  provide  for  biennial  elections 
of  county  assessors.    Clark  v.  Wonnacott, 

30  Ida.  98;  162  Pac.  1074. 


A  vacancy  in  a  public  office  does  not 
occur  until  there  is  no  one  to  exercise  its 
duties.  Clark  v.  Wonnacott,  30  Ida.  98; 
162    Pac.    1074. 

§109 

Only  claims  against  the  state  of  the 
sort  provided  for  by  law  can  be  pre- 
sented, audited,  set  off,  or  sued  upon, 
and  the  time  within  which  they  may  be 
presented  to  the  state  board  of  examiners 
is  limited  to  two  years  from  the  day 
the  claim  accrued;  thereafter,  the  board 
has  no  jurisdiction  of  the  matter.  Davis 
v.  State,  30  Ida.  137;  163  Pac.  373. 

§213 

Amended.     Laws  of  1917,  p.  46. 

§258 

Officers  are  prohibited  from  dealing  in 
county  warrants  in  any  manner  whatso- 
ever, whether  for  their  own  use  or  bene- 
fit or  that  of  another  person;  hence,  a 
county  commissioner  can  not  buy  them 
for  his  wife,  though  he  pays  for  them 
with  her  money.  Libby  v.  Pelham,  30 
Ida.  614;   166  Pac.  575. 

If  a  county  commissioner  buys  county 
warrants  for  his  wife  with  her  money, 
she  is  presumed  to  know  that  such  pur- 
chase is  contrary  to  law,  and  that  the 
county  treasurer  is  prohibited  from  pay- 
ing them;  if  she  chooses  to  purchase  the 
warrants  under  these  conditions  she  does 
so  at  her  own  risk.  Libby  v.  Pelham, 
30  Ida.  614;   166  Pac.  575. 


§260 

CROSS-REFERENCES 

"Dealing"     in     county 
note   ante,   §  253. 


warrants.      See 


§317 

A  vacancy  in  a  public  office  does  not 
occur  until  there  is  no  one  to  exercise  its 
duties.  Clark  v.  Wonnacott,  30  Ida.  98; 
162  Pac.  1074. 

§405 

Amended.     Laws  of  1917,  p.  318. 


(1) 
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§406 

Amended.     Laws  of  1917,  p.  321. 

§409 

Amended.     Laws  of  1917,  p.  322. 

§424 

Amended.     Laws  of  1917,  p.  323. 

§615 

The  present  section  of  the  code,  relat- 
ing to  new  school  districts  and  changes 
in  boundaries,  as  amended  by  later  en- 
actments, contains  nothing  £o  prevent  a 
board  of  county  commissioners  from 
changing  boundaries  established  by  an 
earlier  board.  Clay  v.  Board  of  Commis- 
sioners, 30  Ida.  794;   168  Pac.  667. 

§834 

Amended.    Laws  of  1917,  p.  9. 

§882 

County  commissioners  have  exclusive 
jurisdiction  over  the  public  roads  and 
highways  in  their  counties,  for  the  pur- 
pose of  the  expenditure  of  the  public  rev- 
enue annually  available  for  the  improve- 
ment of  these  utilities,  the  establishment 
and  laying  out  of  new  roads,  the  purchase 
of  machinery  for  road  construction,  and 
the  payment  of  the  salaries  of  overseers. 
Potlatch  Lumber  Co.  v.  Board  of  County 
Commissioners,  29  Ida.  399;  160  Pac.  256. 

The  board  of  county  commissioners  of 
each  county  is  required  to  levy  annually 
a  general  property  tax  for  the  express 
purpose  of  maintaining  and  improving  all 
of  the  established  public  roads  within  the 
county.  Potlatch  Lumber  Co.  v.  Board  of 
County  Commissioners,  29  Ida.  399;  160 
Pac.  256. 

At  least  twenty-five  per  cent  of  the 
fund  collected  in  any  road  district  must 
be  expended  within  the  district  in  which 
such  fund  was  collected.  Potlatch  Lum- 
ber Co.  v.  Board  of  County  Commission- 
ers, 29  Ida.  399;  160  Pac.  256. 

§885 

Amended.     Laws  of  1917,  p.  310. 

§896 

It  is  the  duty  of  the  board  of  county 
commissioners    to    make   an   estimate   of 


the  amount  of  money  necessary  for  gen- 
eral road  purposes  for  any  given  year,  ex- 
clusive of  special  levies,  and,  when  they 
honestly  use  their  best  judgment,  their 
action  is  not  subject  to  review  in  pro- 
ceedings for  contempt  in  disregarding  a 
writ  of  mandate  directing  the  -levy  of  a 
tax.  Potlatch  Lumber  Co.  v.  Board  of 
County  Commissioners,  29  Ida.  516;  160 
Pac.  260. 

§900 

County  commissioners  have  exclusive 
jurisdiction  over  the  public  roads  and 
highways  in  their  counties,  for  the  pur- 
pose of  the  expenditure  of  the  public  reve- 
nue annually  available  for  the  improve- 
ment of  these  utilities,  the  establishment 
and  laying  out  of  new  roads,  the  purchase 
of  machinery  for  road  construction,  and 
the  payment  of  the  salaries  of  overseers. 
Potlatch  Lumber  Co.  v.  Board  of  County 
Commissioners,  29  Ida.  399;  160  Pac.  256. 

§901 

A  majority  of  the  resident  taxpayers  of 
any  road  district  may,  at  their  option,  pe- 
tition the  board  of  county  commissioners 
for  a  special  levy  for  road  purposes  to 
be  appended  in  their  particular  district, 
in  addition  to  any  amount  that  might  be 
therein  expended  in  equitable  distribu- 
tion of  the  county  road  fund  resulting 
from  a  general  levy  for  road  purposes. 
Potlatch  Lumber  Co.  v.  Board  of  County 
Commissioners,  29  Ida.  399;  160  Pac.  256. 

A  special  property  road  tax  is  to  be 
expended  within  the  particular  district  in 
which  it  was  levied,  and  is  not  to  be 
considered  by  the  'commissioners  in  fix- 
ing the  amount  of  the  general  levy  for 
county  road  purposes.  Potlatch  Lumber 
Co.  v.  Board  of  County  Commissioners, 
29  Ida.  399;  160  Pac.  256. 

§916 

These  and  the  following  sections,  pre- 
scribing the  methods  to  be  followed  by 
boards  of  county  commissioners  in  lay- 
ing out  highways,  must  be  substantially 
followed;  it  is  not  enough  for  the  board 
to  make  a  mere  order  declaring  all  sec- 
tion lines  within  certain  townships  in  a 
designated  county  to  be  public  highways. 
Gooding  Highway  Dist.  v.  Idaho  Irr.  Co.. 
—  Ida.  — ;  164  Pac.  99. 
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§934 

Assuming  that  viewers  are  unneces- 
sary, in  the  establishment  of  any  particu- 
lar highway,  the  board  of  county  com- 
missioners must  comply  with  the  flther 
provisions  of  the  law.  Gooding  Highway 
Dist.  v.  Idaho  Irr.  Co.,  30  Ida.  232;  164 
Pac.  99. 

§  1053a 

New  section  added.    Laws  of  1917,  p.  73. 

§  1097a 

Amended.     Laws  of  1917,  p.  389. 

§1217 

The  law,  whereby  the  owner  of  sheep 
becomes  liable  for  damages  resulting 
from  their  being  herded  or  allowed  to 
graze  upon  the  public  range  within  two 
miles  of  the  dwelling  house  of  another, 
was  enacted  and  is  enforced  in  the  exer- 
cise of  the  state's  police  power.  Chandler 
v.  Little,  30  Ida.  119;   163  Pac.  299. 

In  an  action  founded  on  the  allegation 
that  the  defendant's  sheep  were  herded 
and  permitted  to  graze  within  two  miles 
of  the  dwelling  house  of  the  plaintiff,  who 
was  the  owner  of  a  possessory  claim,  the 
plaintiff,  in  order  to  recover,  must  prove 
that  the  house  on  the  claim  was  his 
dwelling  house.  Denney  v.  Arritola, 
—  Ida.  — ;   174  Pac.  135. 

§1218 

CROSS-REFERENCES 

Liability  for  trespassing  sheep  as  a 
police  regulation.     See  note  ante,  §  1217. 

§1246 

Amendment  of,  as  amended.  Laws  of 
1917,  p.  375. 

§1247 

Amended.    Laws  of  1917,  p.  376. 

§1248 

Amended.     Laws  of  1917,  p.  376. 

§1249 

Amended.     Laws  of  1917,  p.  376. 

§1250 

Amended.     Laws  of  1917,  p.  377. 

§1252 

Amended.     Laws  of  1917,  p.  377. 


§1253 

Amended.     Laws  of  1917,  p.  377. 

§1254 

Amended.    Laws  of  1917,  p.  378. 

§1315 

4mended.     Laws  of  1917,  p.  451. 

§1341 

CROSS-REFERENCES 

What  practitioners  of  the  healing  art 
are  required  to  have  licenses.  See  note 
post,  §  1353. 

§1350 

CROSS-REFERENCES 

What  practitioners  of  the  healing  art 
are  required  to  have  licenses.  See  note 
post,  §  1353. 

§1353 

In  the  chapter  of  the  code  regulating 
the  practice  of  medicine  and  surgery,  the 
section  prohibiting  persons  from  engag- 
ing in  such  practice,  without  first  having 
received  a  license  to  do  so,  has  refer- 
ence to  such  persons  only  as  come  within 
the  description  of  "physicians  and  sur- 
geons," as  those  words  were  understood 
in  this  state  at  the  time  the  statute  was 
passed;  it  has  no  reference  to  practition- 
ers of  branches  of  the  healing  art  that 
had  not  at  that  time  come  into  existence; 
the  practice  of  "chiropractic"  is  not  the 
practice  of  medicine  and  surgery,  as  de- 
fined in  this  section.  State  v.  Fite,  29 
[da.  463;  159  Pac.  1183. 

§1356 

CROSS-REFERENCES 

What  practitioners  of  the  healing  art 
are  required  to  have  licenses.  See  note 
ante,.  §  1353. 

§1372 

Amended.     Laws  of  1917,  p.  464. 

§1374 

Amended.     Laws  of  1917,  p.  464. 

§§  1374a-e 

New  sections  added.  Laws  of  1917,  p. 
465. 
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§1375 

Amended.    Laws  of  1917,  p.  465. 

§§  1375a-l 

New  sections  added.  Laws  of  1917,  p. 
466. 

§1376 

Amended.     Laws  of  1917,  p.  467. 

§  1376a 

New  section  added.  Laws  of  1917,  p. 
467. 

§1377 

Amended.     Laws  of  1917,  p.  467. 

§§  1377a-d 

New  sections  added.  Laws  of  1917,  p. 
468. 

§1378 

Amended.     Laws  of  1917,  p.  469. 

§1380 

Amended.    Laws  of  1917,  p.  469. 

§1381 

Amended.    Laws  of  1917,  p.  470. 

§1382 

Amended.    Laws  of  1917,  p.  470. 

§1384 

Amended.    Laws  of  1917,  p.  470. 

§1580 

Amended.    Laws  of  1917,  p.  372. 

§  1580a 

New  section  added.  Laws  of  1917,  p. 
374. 

§  1586 

Under  this  section  and  section  1643, 
post,  the  interest  subject  to  taxation,  of  a 
purchaser  of  state  lands,  bears  the  same 
relation  to  the  full  cash  value  of  the 
land,  as  the  amount  actually  paid  upon 
his  contract  bears  to  the  total  purchase 
price.  Lewis  v.  Christopher,  30  Ida.  197; 
163  Pac.  916. 


§1613 

CROSS-REFERENCES 

Expense  of  providing  bridge  over  canal 
or  ditch  intersecting  highway.  See  note 
posC  §  3310. 

§1619 

Amended.    Laws  of  1917,  p.  379. 

§1621 

Amended.    Laws  of  1917,  p.  379. 

§1623 

Amended.    Laws  of  1917,  p.  379. 

§1629 

CROSS-REFERENCES 

Nature  of  shares  in  irrigation  company. 
See  note  post,  §  2747. 

Where  the  construction  company  de- 
clares the  entire  indebtedness  to  be  due, 
under  the  contract  it  has  with  the  entry- 
man  of  Carey  Act  land,  it  may  foreclose 
its  lien  therefor,  but  the  property  may 
not  be  purchased,  at  the  foreclosure  sale, 
for  a  sum  in  excess  of  the  amount  due; 
the  entryman  may  redeem  from  the  sale 
at  any  time  within  nine  months,  on  pay- 
ing such  amount  with  interest,  costs,  and 
fixed  charges.  Adams  v.  Twin  Falls- 
Oakley  L.  &  W.  Co.,  29  Ida.  357;  161  Pac. 
322. 

§1643 

CROSS-REFERENCES 

Taxation  of  purchaser's  interest  in 
state  land.    See  note  ante,  §  1586. 

§1646 

CROSS-REFERENCES 

Taxation  of  purchaser's  interest  in 
state  land.    See  note  ante,  §  1586. 

§1685 

It  is  required  by  statute  that  each  tract 
shall  be  separately  assessed  and  de- 
scribed by  sectional  division  or  frac- 
tional subdivision  when  this  can  be  done, 
and  if  not,  then  by  metes  and  bounds  or 
other  description  sufficient  to  identify  it, 
giving  an  estimate  of  the  number  of  acres 
and  the  locality;  an  omission  to  follow 
such  statutory  requirements  may  be  fatal 
and  render  the  assessment  void.  Cahoon 
v.  Seger,  —  Ida.  — ;  168  Pac.  441. 
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§1718 

It  is  required  by  statute  that  each  tract 
shall  be  separately  assessed  and  de- 
scribed by  sectional  division  or  frac- 
tional subdivision  when  this  can  be  done, 
and  if  not,  then  by  metes  and  bounds  or 
other  description  sufficient  to  identify 
it,  giving  an  estimate  of  the  number  of 
acres  and  the  locality;  an  omission  to 
follow  such  statutory  requirements  may 
be  fatal  and  render  the  assessment  void. 
Cahoon  v.  Seger,  —  Ida.  — ;  168  Pac.  441. 

§1752 

CROSS-REFERENCES 

Assessment  of  mines  for  taxation,  and 
sale  for  delinquent  taxes.    See  note  post, 

§  1872. 

§1759 

A  tax  sale  certificate  must  describe  the 
lands  sold;  if  it  fails  to  do  so,  the  tax 
deed  based  thereon  can  not  convey  any- 
thing. Cahoon  v.  Seger,  —  Ida.  — ;  168 
Pac.  441. 

§1763 

The  assessor  or  ex  officio  tax  collector, 
in  the  eyent  that  property  sold  for  taxes 
is  not  redeemed  within  three  years  from 
the  date  of  the  sale,  is  required  to  make 
a  deed  to  the  property,  "reciting  in  the 
deed  substantially  the  matters  contained 
in  the  certificate";  this  requirement  is 
not  satisfied  by  a  deed  which  describes 
one  tract  of  land  while  the  certificate  de- 
scribes another.  Cahoon  v.  Seger,  —  Ida. 
— ;   168  Pac.  441. 

§1827 

CROSS-REFERENCES 

Attorney's  lien  upon  judgment  in  favor 
of  state.     See  note  post,  §  4900. 

§1863 

The  method  of  taxing  mining  property 
as  prescribed  in  sections  1863-1872,  Rev. 
Codes,  the  most  distinctive  feature  of 
which  is  the  assessment  only  of  the  net 
outiDut  of  a  mine,  after  valuing  the  sur- 
face, at  the  government  price  for  min- 
eral land,  and  all  other  property  and  sur- 
face improvements,  including  machinery 
and  structures  of  all  kinds,  at  their  cash 
value,  is  not  unconstitutional.  Hanley 
v.  Federal  M.  &  S.  Co.,  235  Fed.  769. 


§1872 

CROSS-REFERENCES 

Constitutionality  of  .  method  of  taxing 
mining  property.    See  note  ante,  §  1863. 

Under  this  section  and  section  1752, 
ante,  the  assessor  is  authorized  to  value 
for  assessment  purposes,  separately,  the 
several  interestsof  part  owners  of  a  min- 
ing property  and  their  several  interests 
in  the  proceeds  of  the  operation  thereof; 
and  there  may  be  a  separate  sale  of  such 
interests  to  satisfy  delinquent  taxes. 
Hanley  v.  Federal  M.  &  S.  Co.,  235  Fed. 
769. 

§1917 

Amendment  of,  as  amended.  Laws  of 
1917,  pp.  446,  482. 

§ 1917e 
Amended.    Laws  of  1917,  p.  482. 

§  1917w 

Amended.    Laws  of  1917,  p.  471. 

§ 1917x 

New  section  added.  Laws  of  1917,  p. 
446. 

§1953 

Every  appeal  from  the  board  of  county 
commissioners  to  the  district  court,  in 
relation  to  a  modification  of  school 
bounds,  must  be  predicated  on  an  order, 
and  calls  for  a  hearing  of  the  matter 
anew.  Clay  v.  Board  of  Commissioners, 
30  Ida.  794;  168  Pac.  667. 

§2019 

Where  a  county  treasurer  receives  the 
proceeds  of  a  sale  of  bonds  for  the  build- 
ing of  a  schoolhouse,  credits  the  same 
on  his  books,  and  then  deposits  them  in 
a  bank  which  has  qualified  as  a  deposi- 
tory, he  can  validly  withdraw  the  deposit 
only  for  the  payment  of  warrants  legally 
drawn,  and  for  making  a  legal  deposit 
in  other  banks  likewise  qualified.  Blaine 
County  v.  Fuld,  —  Ida.  — ;   171  Pac.  1138. 

§2117 

Amended.    Laws  of  1917,  p.  300. 

§2119 

It  was  intended  by  the  makers  of  the 
constitution    that    the     several    counties 
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should  be  placed  upon  a  cash  basis,  and 
that  they  should  not  incur  heavy  debts 
without  being  authorized  by  the  electors 
thereof  to  do  so;  hence,  the  board  of 
county  commissioners  is  not  authorized, 
without  permission  of  the  electors  of 
the  county,  to  make  a  contract  for  cruis- 
ing the  taxable  timber  lands  of  the  county 
at  an  expense  exceeding  the  yearly  reve- 
nue, though  purpose  of  such  contract  is 
to  assist  the  assessor  in  arriving  at  the 
full  cash  value  of  the  timber  lands;  such 
an  expense  does  not  come  within  the 
exception  of  "ordinary  and  necessary  ex- 
penses," and  the  contract  is  not  therefore 
a  valid  one.  Dexter  Horton  T.  &  S.  Bank 
v.  Clearwater  County,  248  Fed.  401. 

§2121 

Amended.    Laws  of  1917,  p.  83. 

§2169 

Where  the  mayor,  or  other  officer  of  a 
municipality,  who  has  entered  lands 
under  the  townsite  laws  or  who  is  trustee 
for  the  execution  of  the  trust  in  that 
behalf,  is  succeeded,  in  holding  the  trust, 
by  his  successor  in  office,  this  successor 
having  as  full  authority  as  he  to  execute 
the  trust,  it  is  the  latter's  duty,  on  a 
proper  application,  made  by  one  claiming 
part  of  this  land  by  adverse  possession 
for  five  years,  to  grant  the  title  to  the 
applicant,  where  there  appears  to  be  no 
record  title  in  another  and  the  requisite 
proof  of  adverse  possession  is  made.  Rob- 
inson v.  Lemp,  29  Ida.  661;  161  Pac.  1024. 

§2184 

Amended.    Laws  of  1917,  p.  110. 

§2186 

Amended.    Laws  of  1917,  p.  110. 

§2238 

The  power  to  construct  a  sewer  system 
includes  the  power  to  do  all  things  neces- 
sary to  make  such  system  effective  and 
complete.  Veatch  v.  Gibson,  29  Ida.  609; 
160  Pac.  1112. 

The  act  of  1915,  amending  the  sections 
of  the  code  relating  to  towns  and  villages, 
dispenses  with  the  appointment  of  a 
sewer  committee  for  assessing  property 
to  meet  the  cost  of  a  sewer  improvement, 
the  matter  being  left  to  the  city  officials; 
the  law  for  the  appointment  of  the  com- 


mittee is  still  in  force,  however,  so  that 
either  method  may  be  chosen.  Veatch  v. 
Gibson,  29  Ida.  609;  160  Pac.  1112. 

The  statute  provides  two  methods  for 
the  construction  of  a  sewer  system,  either 
of  which  may  be  followed.  Veatch  v. 
Gibson,  29  Ida.  609;  160  Pac.  1112. 

CONSTRUCTION  OF  SECTION 

Under  this  section,  as  amended  in  1911, 
concerning  a  city's  bonded  indebtedness 
for  local  improvements,  the  city  has  no 
method  of  getting  the  money  out  of  in- 
dividuals who  have  let  their  taxes  go 
delinquent,  except  in  the  due  and  ordi- 
nary course  of  law;  if  the  bondholder 
sees  fit  to  proceed  in  the  manner  pro- 
vided by  statute,  he  can  either  secure  his 
money  from  the.  delinquent  taxpayer  or 
obtain  title  to  the  property  of  such  de- 
linquent free  and  clear  of  all  incum- 
brances. New  First  Nat.  Bank  v.  City  of 
Weiser,  30  Ida.  15;  166  Pac.  213. 

Under  this  section,  as  amended  in  1911, 
city  authorities  may  provide  that  the  cost 
of  making  street  and  other  local  improve- 
ments shall  be  paid  by  installments,  and 
that  "improvement  bonds  of  the  district, 
which  shall  include  the  adjoining,  con- 
tiguous, and  approximate  property  liable 
to  assessment  for  such  local  improve- 
ment" may  be  issued  to  meet  such  in- 
stallments. New  First  Nat.  Bank  v.  City 
of  Weiser,  30  Ida.  15;  166  Pac.  213. 

HETEROGENEOUS  QUESTIONS 

If  a  property  owner  fails  to  make  pay- 
ment of  the  taxes  assessed  against  his 
property  for  local  improvements,  under 
this  section  as  amended  in  1911,  and 
bonds  have  been  issued  to  pay  for  such 
improvements  in  installments,  a  bond- 
holder must  pursue  the  remedy  provided 
by  statute;  he  has  a  plain,  speedy,  and 
adequate  remedy  at  law  against  the  prop- 
erty of  the  delinquent  to  compel  such 
payment;  hence,  the  writ  of  mandate  will 
not  issue.  New  First  Nat.  Bank  v.  City 
of  Weiser,  30  Ida.  15;  166  Pac.  213. 

In  case  a  property  owner  fails  to  make 
payment  of  the  taxes  assessed  against 
his  property  for  local  improvements, 
under  this  section  as  amended  in  1911, 
the  bondholder's  remedy  is  not  against 
the  city,  nor  the  improvement  district, 
nor  against  a  person  who  has  paid  the 
sum  due  from  him,  but  against  the  prop- 
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erty  of  the  delinquent;  no  property  owner 
stands,  under  that  statutory  provision,  as 
security  for  any  other  property  owner. 
New  First  Nat.  Bank  v.  City  of  Weiser, 
30  Ida.  15;   166  Pac.  213. 

If  the  list  of  taxpayers  against  whom 
tax  levies  have  been  made  on  account 
of  bonded  indebtedness  for  local  improve- 
ments has  been  reasonably  certified  to 
the  tax  collector,  it  is  not  the  fault  of 
the  city,  under  section  2238,  Rev.  Codes, 
as  amended  in  1911,  that  all  such  assess- 
ments have  not  been  paid,  but  of  the 
individuals  who  have  let  their  taxes  go 
delinquent.  New  First  Nat.  Bank  v.  City 
of  Weiser,  30  Ida.  15;  166  Pac.  213. 

§  2238f 

Amended.    Laws  of  1917,  p.  51. 

The  act  to  regulate  the  letting  by  mu- 
nicipalities of  contracts  for  work  upon 
public  improvements,  such  as  street  pav- 
ing, had  for  its  purpose,  in  requiring 
competitive  bidding,  the  safeguarding  of 
public  funds  and  the  prevention  of  favor- 
itism, fraud,  and  extravagance  in  their 
expenditure;  the  purpose  was  not  that 
in  all  cases  the  lowest  bidder  should  be 
awarded  the  contract,  for  some  higher 
bidder  might  be  the  best  responsible  one. 
Seysler  v.  Mowery,  29  Ida.  412;  160  Pac. 
262. 

§  2238J j 

Amended.    Laws  of  1917,  p.  45. 

§  223811 

New  section  added.  Laws  of  1917,  p. 
459. 

§2315 

Amended.    Laws  of  1917,  p.  43. 

§2342 

CROSS-REFERENCES 

Appointment  of  sewer  committee  may 
be  dispensed  with.    See  note  ante,  §  2238. 

§2343 

Amended.    Laws  of  1917,  p.  89. 

§§  2344-2352 

Repealed.    Laws  of  1917,  p.  90. 

§2353 

This  section  has  no  immediate  connec- 
tion with  the  act  of  1915,  amending  sec- 


tion 2238.     Veatch  v.  Gibson,  29  Ida.  609; 
160  Pac.  1112. 

The  act  of  1911,  amending  the  code  in 
relation  to  assessments  and  bond  issues 
for  sewer  improvements,  says  "that  the 
costs  of  the  same  are  to  be  assessed 
against  all  of  the  property  included  within 
such  sewerage  district";  but  this  con- 
templates the  making  of  such  assess- 
ments in  accordance  with  the  benefits  re- 
ceived by  each  tract  of  land.  Veatch  v. 
Gibson,  29  Ida.  609;  160  Pac.  1112. 

§2354 

Repealed.    Laws  of  1917,  p.  90. 

§2355 

Repealed.    Laws  of  1917,  p.  90. 

§2356 

Amended.    Laws  of  1917,  p.  89. 

§2357 

Repealed.    Laws  of  1917,  p.  90. 

§2358 

Amended.    Laws  of  1917,  p.  89. 

§2372 

An  irrigation  district  is  a  quasi  mu- 
nicipal corporation;  its  primary  purpose 
is  profit  to  its  members;  it  is  therefore 
answerable  for  the  negligence  of  officers; 
as,  where  they  fail  to  install  lightning 
arresters  in  a  private  telephone  system 
maintained  for  the  convenience  of  the  dis- 
trict and  a  person  sustained  personal  in- 
juries due  to  a  severe  electric  shock;  in 
such  a  case  the  district  may  be  made  to 
respond  in  damages.  Noon  v.  Gem  Irr. 
Dist.,  205  Fed.  402. 

§2378 

Amended.    Laws  of  1917,  p.  313. 

§2407 

CROSS-REFERENCES 

Procedure  for  collecting  assessments. 
See  note  post,  §  2419. 

Neither  this  section  nor  section  2409, 
post,  provides  for  special  assessments; 
they  are  therefore  to  be  levied  and  col- 
lected in  conformity  with  the  procedure 
for  levying  and  collecting  assessments 
for  the  payment  of  principal  and  interest 
of  bonds;  in  other  words,  the  assessment 
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is  to  be  listed  and  carried  out  in  the 
assessment-books  in  the  same  proportion 
as  assessments  of  benefits  for  the  cost 
of  the  works.  Holland  v.  Avondale  Irr. 
Dist.,  30  Ida.  479;  166  Pac.  259. 

§2409 

CROSS-REFERENCES 

Lack  of  provision  for  special  assess- 
ments.    See   note  ante,   §  2407. 

§2411 

Amended.     Laws  of  1915;  p.  314. 

§2415 
Amended.    Laws  of  1917,  p.  478. 

§2419 

This  section,  as  amended  in  1911,  pre- 
scribes a  procedure  for  collecting  special 
assessments,  not  provided  for  in  sections 
2407  and  2409,  Rev.  Codes.  Holland  v. 
Avondale  Irr.  Dist.,  30  Ida.  479;  166  Pac. 
259. 

§§  2437a-d 

New  sections  added.  Laws  of  1917,  p. 
497. 

§2439 

Amended.    Laws  of  1917,  p.  493. 

§2443 

CROSS-REFERENCES 

Nature  of  irrigation  district.  See  note 
ante,  §  2372. 

§2617 

A  complaint  charging  with  lewdness  a 
man  who,  within  a  week  after  his  divorce 
in  this  state  from  one  woman,  went  into 
another  state  and  there  married  again, 
after  which  he  returned  with  his  wife  to 
this  state  and  cohabited  with  her  here, 
must  allege  that  the  woman  he  is  charged 
with  cohabiting  with  was  not  his  divorced 
wife.  State  v.  Cole,  —  Ida.  — ;  174  Pac. 
131. 

§2649 

Where  the  plaintiff  in  a  divorce  suit 
was  the  procuring  cause  of  acts  charged 
as  extreme  cruelty,  but  procures  a  decree, 
though  few  of  the  acts  are  sufficiently  se- 
rious,   even    unexplained,    to    constitute 


extreme  cruelty,  such  decree  will  be  re- 
versed, and  the  cause  dismissed.  Boeck 
v.  Boeck,  29  Ida.  639;  161  Pac.  576. 

Under  the  law  relating  to  divorce  ex- 
treme cruelty  is  defined  as  "the  infliction 
of  grievous  bodily  injury  or  grievous  men- 
tal suffering  upon  the  other  by  one  party 
to  the  marriage."  Donaldson  v.  Donald- 
son, —  Ida.  —  ;170  Pac.  94. 

§2659 

Amended.    Laws  of  1917,  p.  414. 

§2661 

No  definite  rule  as  to  the  degree  of 
corroboration  required,  to  support  the 
statement  of  the  party  complaining  in  a 
divorce  suit,  can  be  laid  down,  and  when 
the  ground  of  the  suit  is  extreme  cruelty 
corroborating  evidence  would  often  be  im- 
possible; each  case  therefore  must  be 
decided  according  to  its  own  facts  and 
circumstances.  Donaldson  v.  Donaldson. 
—  Ida.  — ;  170  Pac.  94. 

§2662 

Original  jurisdiction  in  the  matter  of 
granting  alimony  and  suit  money  in  con- 
nection with  divorce  actions  is  vested  in 
the  district  courts  and  the  judges  thereof 
at  chambers;  orders  as  to  such  matters 
are  made  by  the  supreme  court  only 
where  they  are  necessary  to  a  complete 
exercise  of  its  appellate  jurisdiction.  In 
re  Callahan;  Callahan  v.  Dunn,  30  Ida. 
225;   164  Pac.  356.    ■ 

In  divorce  cases,  the  right  of  the  court 
to  allow  attorney's  fees  is  derived  from 
the  statute  and,  by  the  terms  of  the 
statute,  can  only  be  put  into  operation 
when  it  is  necessary  to  enable  the  wife 
to  prosecute  or  defend  the  suit;  such  al- 
lowance looks  to  the  future,  not  to  the 
past.  Donaldson  v.  Donaldson,  —  Ida. 
— ;  170  Pac.  94. 

§2670 

The  matter  of  the  disposition  of  com- 
munity property,  where  a  divorce  is 
granted  on  the  ground  of  extreme  cruelty, 
is  committed  to  the  discretion  of  the 
trial  court,  whose  disposition  of  the  mat- 
ter, if  found  to  be  equitable,  will  not  be 
disturbed  on  appeal.  Donaldson  v.  Don- 
aldson, —  Ida.  — ;  170  Pac.  94. 
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§2673 

CROSS-REFERENCES 

Allowance  of  support  and  suit  money. 
See  note  ante,  §  2662. 

§2676 

CROSS-REFERENCES 

Earnings  of  wife  as  community  prop- 
erty.   See  note  post,  §  2680. 

§2680 

A  wife's  earnings  while  living  with  her 
husband  are  community  property,  unless 
made  otherwise  by  reason  of  some  agree- 
ment to  the  contrary  or  of  a  gift  by  the 
husband.  Ahlstrom  v.  Tage,  —  Ida.  — ; 
174  Pac.  605. 

§2686 

CROSS-REFERENCES 

Necessity  of  wife's  joinder  in  convey- 
ance of  community  homestead.  See  note 
post,  §  3106. 

§2703 

ADOPTION 

A  benevolent  or  charitable  society  does 
not  have  the  power,  under  section  2  of 
the  act  of  1909,  to  consent  to  the  adop- 
tion of  a  child  in  its  custody  which  has 
been  committed  to  it  by  the  probate 
court,  and  which  was  removed  from  the 
custody  of  its  parents  without  their  con- 
sent. Jain  v.  Priest,  30  Ida.  273;  164  Pac. 
364. 

A  probate  judge  has  no  power  to  make 
an  order  of  adoption  of  children  without 
the  consent  of  the  parents,  unless  it  ap- 
pears in  the  record  before  the  court  that 
the  case  comes  within  some  of  the  ex- 
ceptions mentioned  in  the  statute;  if 
the  case  does  not  come  within  such  ex- 
ception, the  order  of  adoption  is  not  bind- 
ing upon  the  parents.  Jain  v.  Priest,  30 
Ida.  273;    164   Pac.  364. 

Though  the  statute  says  that  the  con- 
sent of  the  parents,  to  the  adoption  of 
their  children,  is  unnecessary  where 
they  have  been  judicially  deprived  of  the 
custody  of  their  children  on  account  of 
neglect,  this  simply  means  cases  in  which 
they  have  been  finally  and  permanently 
deprived  of  such  custody  by  a  final,  ab- 
solute, and  unconditional  judgment  of 
the  court;  a  mere  temporary  order  is  not 


such  a  judgment.    Jain  v.  Priest,  30  Ida. 
273;    164   Pac.   364. 

§2707 

Construed  with  other  statutes,  in  de- 
termining the  right  of  an  illegitimate 
child  to  inherit  community  property. 
Scott  v.   Scott,  247  Fed.  976. 

§2708 

Construed  with  other  statutes,  in  de- 
termining the  right  of  an  illegitimate 
child  to  inherit  community  property. 
Scott  v.  Scott,  247  Fed.  976. 

§2732 

For  a  violation  of  the  provisions  of  this 
section,  the  corporation  is  primarily  lia- 
ble; the  liability  of  the  stockholders  is 
secondary.  Weil  v.  Defenbach,  —  Ida. 
— ;    170  Pac.  103. 

Under  this  section,  as  amended  in  1909, 
it  is  unlawful  for  the  stockholders  of  a 
corporation,  that  has  unpaid  debts,  to 
withdraw  all  the  assets  and  distribute 
them  among  themselves  pro  rata;  such 
a  proceeding  is  therefore  void  as  to  ex- 
isting creditors.  Weil  v.  Defenbach,  — 
Ida.  — ;  170  Pac.  103. 

§2747 

While  shares  of  stock  in  an  ordinary 
corporation,  organized  for  profit,  are  per- 
sonal property,  a  water  right  is  real 
estate,  and,  in  the  case  of  a  mutual  ir- 
rigation company,  not  organized  for 
profit,  but  for  the  convenience  of  its 
members  in  the  management  of  the  ir- 
rigation system  and  in  the  distribution 
to  them  of  water  for  use  upon  their 
lands  in  proportion  to  their  respective 
interests,  ownership  of  shares  of  stock 
in  the  corporation  is  but  incidental  to 
ownership  of  a  water  right;  such  shares 
are  muniments  of  title  to  the  water 
right,  are  inseparable  from  it,  and  own- 
ership of  them  passes  with  the  title 
which  they  evidence.  Ireton  v.  Idaho  Irr. 
Co.,  30  Ida.  310;  164  Pac.  687. 

§2769 

A  claim  against  a  water  company,  based 
upon  what  may  be  considered  a  fixed, 
pre-existing  liability  of  the  company,  in- 
curred in  the  enjoyment  of  a  franchise 
before  the  property  was  finally  sold,  will, 
under  this  section,  as  amended  in   1909, 
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be  protected  in  equity  under  a  constitu- 
tional provision  prohibiting  the  legisla- 
ture from  passing  any  law  permitting  the 
leasing  or  alienation  of  any  franchise  so 
as  to  release  or  relieve  the  franchise  or 
property  held  thereunder  from  any  of  the 
liabilities  of  the  lessor  or  grantor,  or 
lessee  or  grantee,  contracted  or  incurred 
in  the  operation,  use,  or  enjoyment  of  the 
franchise  or  any  of  its  privileges;  hence, 
where  a  light  and  water  company  sells 
its  plant  to  a  power  company,  to  be  paid 
for  in  installments,  and  surrenders  pos- 
session of  the  property  and  places  a  deed 
in  escrow,  but  before  its  delivery,  a  judg- 
ment is  recovered  against  the  power  com- 
pany, because  of  its  negligence  in  the 
construction  and  operation  of  electric 
wires,  whereby  a  barn  was  burned,  and 
the  owner  recovered  judgment,  such 
judgment,  where  the  power  company  is 
in  the  hands  of  a  receiver,  is  a  preferred 
claim  upon  the  proceeds  of  the  sale  of 
the  light  and  water  company's  system  as 
against  creditors  of  the  power  company. 
American  W.  &  E.  Co.  v.  Towle,  245  Fed. 
706. 

§2773 

A  corporation  can  not  legally  increase 
its  capital  stock  without  a  strict  com- 
pliance with  the  statute;  until  the  statu- 
tory requirements  have  been  fulfilled,  in- 
creased capital  stock  has  no  existence. 
Farmers'  &  Traders'  Bank  v.  National  L. 
&  L.  Supply  Co.,  30  Ida.  788;  168  Pac.  670. 

In  order  that  a  corporation  may  val- 
idly increase  or  diminish  its  capital  stock 
the  majority  of  the  board  of  directors 
must  pass  a  resolution  calling  a  meeting 
of  stockholders  to  consider  the  matter, 
and,  at  least  30  days  prior  to  the  day 
fixed  for  the  meeting,  serve  a  copy  of 
the  call  upon  each  one  of  the  stockholders 
or  else  publish  the  call  in  a  newspaper 
of  the  county  where  the  principal  busi- 
ness is  done,  the  publication  being  once 
a  week  for  at  least  30  days.  Farmers' 
&  Traders'  Bank  v.  National  L.  &  L.  Sup- 
ply Co.,  30  Ida.  788;  168  Pac.  670. 

§2775 

CROSS-REFERENCES 

Absolute  right  to  inspect  and  to  take 
copies  of  records  of  corporation.  See 
note  post,  §  7122. 


,  §  2776 

CROSS-REFERENCES 

Absolute  right  to  inspect  and  to  take 
copies  of  records  of  corporation.  See  note 
post,  §  7122. 

§2792 

A  foreign  corporation  can  not  take  or 
hold  title,  in  its  own  name,  to  real  prop- 
erty in  this  state  until  it  has  complied 
with  the  constitution  and  laws  of  this 
state  affecting  foreign  corporations; 
neither  can  an  agent  nor  trustee  appointed 
by  such' corporation  take  title  for  the  use 
and  benefit  of  such  corporation.  Donald- 
son v.  Thousand  Springs  Power  Co.,  29 
Ida.  735,  754;  162  Pac.  334. 

§2815 

It  is  the  duty  of  a  railroad  company  to 
erect  and  maintain  fences,  with  gates  at 
private  crossings,  at  places  where  it  is 
required  to  fence;  these  gates  are  a  part 
of  the  fence  and  must  be  kept  closed,"  so 
far  as  third  persons  and  the  public  are 
concerned,  so  as  to  afford  equal  protec- 
tion from  stock  getting  on  its  road  at 
such  places,  as  at  other  places.  Sacca- 
monno  v.  Great  Northern  Ry.  Co.,  30  Ida. 
513;   166  Pac.  267. 

Under  the  act  of  1911,  amending  the 
law  requiring  railroad  companies  to  erect 
fences,  etc.,  at  points  along  their  tracks, 
such  a  company  must  maintain  cattle 
guards  at  a  highway  crossing  up  to  which 
it  has  fenced  its  track,  without  regard 
to  whether  the  fencing  has  been  done 
voluntarily  or  in  obedience  to  the  law. 
Strong  v.  Oregon  Short  Line  R.  Co.,  — 
Ida.  — ;   169  Pac.  179. 

§2821 

It  is  negligence  per  se  for  a  railway 
company  not  to  comply  with  this  sec- 
tion. Graves  v.  Northern  Pac.  Ry.  Co., 
30  Ida.  542;   166  Pac.  571. 

§2822 

If  a  person  riding  on  a  railway  car  as 
a  trespasser  is  shot  by  one  of  the  com- 
pany's servants,  so  that  he  falls  from  the 
rapidly  moving  train  and  is  run  over  and 
injured,  these  facts,  if  testified  to  in  a 
subsequent  action  by  him  against  the  com- 
pany, justify  the  trial  court's  denial  of  a 
motion  for  a  directed  verdict.    Palcher  v. 
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Oregon    Short   Line   R.   Co.,   —   Ida.   — ; 
169  Pac.  298. 

§3038 

Amended.    Laws  of  1917,  p.  482. 

§3056 

CROSS-REFERENCES 

Nature  of  shares  in  irrigation  company. 
See  note  ante,  §  2747. 

Water  rights  are  appurtenant  to  the 
land  to  which  the  water  represented 
thereby  has  been  beneficially  applied. 
Ireton  v.  Idaho  Irr.  Co.,  30  Ida.  310;  164 
Pac.  687. 

§3106 

CROSS-REFERENCES 

Community  property  in  general.  See 
Rev.  Codes,  §  2686. 

A  husband  can  not  convey  or  in  any 
manner  incumber  community  property, 
occupied  by  him  and  his  wife  as  a  com- 
munity homestead,  unless  the  wife  joins 
in  the  instrument  of  conveyance  or  in- 
cumbrance. Hughes  v.  Latour  Creek  R. 
Co.,  30  Ida.  475;   166  Pac.  219. 

§3159 

This  section  does  not  protect  a  bona 
fide  purchaser  for  value  from  the  holder 
of  a  legal  title,  who  has  no  power  to 
contract  respecting  it;  this  applies  to  a 
husband  who  holds  his  deceased  wife's 
interest  in  community  property;  he  has 
no  right  to  convey  or  incumber  the  legal 
title,  because  it  does  not  rest  in  him. 
Ewald  v.  Hufton,  —  Ida.  — ;  173  Pac.  247. 

§3160 

Non-application  of  section.  See  note 
ante,  §  3159. 

This  section  applies  to  water  rights 
and  certificates  of  stock  conveyed,  or 
agreed  to  be  conveyed,  by  way  of  mort- 
gage to  secure  the  payment  of  money. 
Ireton  v.  Idaho  Irr.  Co.,  30  Ida.  310;  164 
Pac.  687. 

§3161 

CROSS-REFERENCES 

Effect  of  conveyance  first  recorded. 
See  Rev.  Codes,  §  3160. 


§3170 

No  presumption  of  fraud  attaches  to 
a  transaction  whereby  a  person  buys  a 
lot  of  hogs  at  an  execution  sale  and  al- 
lows them  to  remain  in  the  custody  of 
the  judgment  debtor,  the  purchaser  pay- 
ing the  latter  for  taking  care  of  them; 
this  section  does  not  apply  to  property 
sold  at  judicial  sale  under  a  writ  of  ex- 
ecution. Sweeten  v.  Ezell,  30  Ida.  154; 
163  Pac.  612. 

A  woman  who  states  that  personal 
property  specified  was  transferred  to  her 
by  her  husband  but  that  the  transfer  was 
not  accompanied  by  immediate  delivery, 
followed  by  actual  and  continued  change 
of  possession,  leaves  fraud  to  be  conclu- 
sively presumed;  and  the  attempted 
transfer  of  title  to  her  by  the  husband, 
as  against  a  subsequent  purchaser  from 
him,  was  void.  Ahlstrom  v.  Tage,  —  Ida. 
— ;   174  Pac.  605. 

§3223  ■ 

The  statutes,  sections  3223  and  3224, 
Rev.  Codes,  specify  the  purposes  for 
which  mining  property  may  be  appro- 
priated under  the  power  of  eminent  do- 
main; hence,  unless  it  is  being  applied 
by  its  owner  to,  or  is  in  good  faith  held 
for,  the  same  or  a  more  necessary  public 
use,  which  will  be  defeated  or  seriously 
interfered  with  by  such  appropriation,  it 
may  be  taken  in  aid  of  that  industry 
under  the  power  of  eminent  domain  for 
one  or  more  of  the  designated  statutory 
purposes  and  for  no  other.  Marsh  Min. 
Co.  v.  Inland  .E.  M.  &  M.  Co.,  30  Ida.  1; 
165  Pac.   1128. 

§3224 

CROSS-REFERENCES 

Condemnation  of  mining  property.  See 
note  ante,  §  3223. 

§3240 

The  laws  declaratory  of  the  control  by 
the  state  of  waters  within  its  bounds  are 
in  harmony  with,  and  were  passed  in 
order  to  carry  out,  the  provision  of  the 
constitution  to  the  effect  that  the  use  of 
these  waters  is  a  public  use  and  subject 
to  the  regulation  and  control  of  the  state 
in  the  manner  prescribed  by  law.  Adams 
v.  Twin  Falls-Oakley  L.  &  W.  Co.,  29  Ida. 
357;  161  Pac.  322. 
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§3246 

Under  the  irrigation  laws,  in  so  far 
as  they  relate  to  waste  and  seepage, 
water  that  seeps  from  a.  canal,  the  source 
of  which  canal  is  outside  the  watershed 
in  which  the  land  lies  which  receives  the 
seepage,  is  subject  to  appropriation. 
Breyer  v.  Baker,  —  Ida.  — ;  171  Pac. 
1135. 

The  mortgagor  of  personal  property 
has  at  once  the  ownership  and  the  pos- 
session of  the  property,  and  services  by 
him  in  respect  to  it  do  not  entitle  him  to 
compensation  from  the  mortgagee,  as  if 
the  latter  were  the  owner.  Folen  v.  Sax- 
ton,  —  Ida.  — ;   171  Pac.  669. 

§3261 

CROSS-REFERENCES 

Evidence  of  water  right.  See  note  post, 
§  3262. 

A  person  does  not  have  a  water  right 
simply  because  he  holds  a  permit  from 
the  state  engineer;  that  is  not  an  ap- 
propriation of  the  public  waters  of  the 
state  and  is  not  real  property;  it  merely 
expresses  the  consent  of  the  state  that 
the  holder  may  acquire  a  water  right  by 
complying,  substantially,  with  all  the  re- 
quirements of  the  statute,  to  and  includ- 
ing the  actual  appropriation  of  the  water 
to  the  beneficial  use  specified  in  the  ap- 
plication for  the  permit,  in  which  case 
he  may  become  the  owner  of  a  water 
right,  the  priority  of  which  will  relate 
back  to  the  date  of  the  permit.  Basinger 
v.  Taylor,  30  Ida.  289;  164  Pac.  522. 

§3262 

An  individual  who  accepts  from  the 
state  a  water  license,  which  license  is 
made  by  this  section  prima  facie  evidence 
of  a  water  right,  does  not  waive  any 
rights  he  may  have  had  previously 
through  actual  diversion  and  application 
to  a  beneficial  use.  Newport  Water  Co. 
v.  Kellogg,  —  Ida.  — ;    174  Pac.  602. 

A  license  from  the  state  engineer  is 
prima  facie  evidence  of  a  water  right, 
but  a  waiter  permit  issued  by  him  is  not; 
no  certificate  issued  by  the  state  engi- 
neer prior  to  the  issuance  of  a  license 
under  section  3261,  ante,  is  made  prima 
facie  evidence  of  a  water  right.  Bas- 
inger v.  Taylor,  30  Ida.  289;  164  Pac.  522. 


§3264 

Amended.    Laws  of  1917,  p.  495. 

§3274 

The  provisions  of  this  section,  and  of 
sections  3275  and  3277,  post,  have  no 
application  to  streams  or  water  supplies 
whose  priorities  and  use  have  not  been 
adjudicated  by  a  court  having  jurisdic- 
tion thereof;  in  other  words,  such  an  ad- 
judication is  essential  to  the  legal  or- 
ganization of  any  district  embracing  such 
waters,  and  is  a  prerequisite  to  the  au- 
thority of  any  officer  of  such  district  to 
interfere"  with  the  irrigation  works  of 
any  water  user.  Marsters  v.  United 
States,  236  Fed.  663. 

§3275 

CROSS-REFERENCES 

Prerequisite  to  legal  organization  of 
water  district.    See  note  ante,  §  3274. 

§3277 

CROSS-REFERENCES 

Prerequisite  to  legal  organization  of 
water  district.    See  note  ante,   §  3274. 

§3282 
Amended.    Laws  of  1917,  p.  122. 

§3288 

CROSS-REFERENCES 

State  control  of  waters.  See  note  ante, 
§  3240. 

Statutory  provisions  limit  the  expense 
which  will  authorize  the  refusal  by  a  con- 
struction company,  a  quasi  public  corpo- 
ration, to  deliver  water,  to  the  ordinary 
charges  or  assessments  necessary  to 
cover  the  maintenance  and  operating  ex- 
penses for  the  delivery  of  water  from  its 
irrigating  system,  and  this  does  not  ex- 
tend to  any  prior  or  initial  indebtedness. 
Adams  v.  Twin  Falls-Oakley  L.  &  W.  Co., 
29  Ida.  357;   161  Pac.  322. 

Where  the  title  to  Carey  Act  land  is 
in  the  United  States  or  in  the  state  of 
Idaho,  the  ordinary  charges  or  assess- 
ments to  cover  the  expense  of  delivering 
water  for  irrigating  purposes  becomes  a 
first  lien  upon  any  crop  or  crops  that 
may  be  raised  upon  the  lands  furnished 
with  water;  this  is  a  prior  lien  upon  such 
crops  and  is  subject  to  foreclosure  in  the 


B.  M.  CO.'S  CODE  ANNOTATIONS— IDAHO 


13 


manner  provided  by  law.  Adams  v.  Twin 
Falls-Oakley  L.  &  W.  Co.,  29  Ida.  357; 
161  Pac.  322. 

§3293 

A  land  owner  whose  land,  by  reason  of 
its  sloping  character,  sheds  water, 
brought  thereon  for  irrigation  purposes, 
can  not  be  deemed  guilty  of  waste;  he 
has  a  right  to  divert  sufficient  water  prop- 
erly to  irrigate  his  land,  and  the  fact  that 
sloping  land  requires  more  water  than 
level  land  can  not  defeat  this  right.  Beas- 
ley  v.  Engstrom,  —  Ida.  — ;  168  Pac. 
1145. 

§3310 

The  owner  of  a  ditch  or  canal  con- 
structed across  an  established  highway 
must  provide  a  bridge,  at  the  point  of 
intersection,  for  the  use  and  benefit  of 
the  public,  but  if  the  ditch  or  canal  was 
constructed  prior  to  the  establishment 
of  a  public  road  which  intersects  it,  the 
expense  of  building  the  bridge  must  be 
borne  by  the  county  or  highway  district 
to  which  the  road  belongs.  Gooding 
Highway  Dist.  v.  Idaho  Irr.  Co.,  30  Ida. 
232;  164  Pac.  99. 

§3388 

A  debt,  securable  by  mortgage  under 
this  section,  may  consist  in  the  fulfillment 
of  a  duty  or  obligation  resting  on  the 
mortgagor,  if  it  can  be  reduced  to  a 
money  value.  Dover  Lumber  Co.  v.  Case, 
—  Ida.  — ;    170  Pac.  109. 

§3406 

Where  a  chattel  mortgage  has  been  ex- 
ecuted by  a  lessee  upon  a  crop  to  be 
grown  on  leased  premises,  but  the  par- 
ties have  released  each  other  from  their 
mutual  obligations  under  the  terms  of 
the  lease,  the  lien  of  the  mortgage  does 
not  attach  to  a  crop  subsequently  planted 
on  such  premises  by  a  person  who  is  not 
the  lessee.  Green  v.  Consolidated  W.  & 
M.  Co.,  30  Ida.  359;  164  Pac.  1016. 

§3408 

A  chattel  mortgage,  made  to  cover  prop- 
erty to  be  acquired  by  the  mortgagor  after 
the  execution  of  the  instrument,  is  valid 
and  binding  on  the  parties  to  it  and  on 
all  others  having  notice  of  it;  provided, 
the  mortgage  transaction  is  conducted  in 
accordance   with   the   statute   which   sets 


forth  the  requisites  of  a  chattel  mortgage, 
valid  as  against  creditors  of  the  mort- 
gagor and  subsequent  purchasers  and  in- 
cumbrancers of  the  property.  Dove*  Lum- 
ber Co.  v.  Case,  —  Ida.  — ;  170  Pac.  109. 

§3409 

CONSTRUCTION  OF  SECTION 

This  section  recognizes  the  right  of  a 
mortgagor  of  personal  property,  and  of 
the  mortgagee,  to  agree  that  the  posses- 
sion of  the  mortgaged  property  may  re- 
main in  the  mortgagor,  or  be  transferred 
to  the  mortgagee,  in  which  latter  event 
such  possession  by  the  mortgagee  Is 
equivalent  to  the  recording  of  the  mort- 
gage, and  gives  to  the  world  the  same 
notice  that  the  recording  of  the  mort- 
gage would  give.  Equitable  Trust  Co.  v. 
Great  Shoshone  &  T.  F.  W.  P.  Co.,  245 
Fed.  697,  703. 

§3411 

CROSS-REFERENCES 

Necessity  of  demand  to  turn  over  prop- 
erty in  proceedings  to  foreclose  a  chattel 
mortgage.    See  note  post,  §  3414. 

§3414 

In  the  law  relating  to  the  foreclosure  of 
chattel  mortgages,  the  legislature  did  not 
intend  to  require  the  mortgagee,  in  pro- 
ceedings to  foreclose  a  chattel  mortgage, 
to  make  a  demand  upon  the  mortgagor  to 
turn  over  the  property  peaceably  before 
placing,  in  the  hands  of  the  proper  officer, 
his  affidavit  of  having  demanded  the  pbs^ 
session  of  the  chattels  for  the  purposes 
of  sale,  "if  the  mortgagor  can  not  be 
found  within  the  county  wherein  the  mort 
gage  is  being  foreclosed."  Hudson  v.  Carl- 
son, —  Ida.  — ;  170  Pac.  100. 

§3415 

CROSS-REFERENCES 

Necessity  of  affidavit  of  demand  in  fore- 
closure of  chattel  mortgage.  See  note 
ante,  §  3414. 

§3418 

CONSTRUCTION   OF  SECTION 

Under  this  section,  and  sec.  4111,  giving 
the  right  to  intervene  in  an  action  or 
proceeding,  it  is  proper  for  the  court,  in  a 
proceeding  to  foreclose  a  deed  of  trust 
and  a  mortgage  upon  real  and  personal 
property,    where   a   receiver   has   already 
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been  appointed  in  a  creditors'  suit,  to 
permit  a  judgment  creditor  and  general 
creditors  whose  claims  have  been  pre- 
sented and  allowed  in  the  receivership 
suit  to  intervene  in  the  foreclosure  suit 
and  to  contest  the  validity  of  the  mort- 
gage to  the  extent  that  personal  property 
is  covered  by  it.  Equitable  Trust  Co.  v. 
Great  Shoshone  &  T.  F.  W.  P.  Co.,  245 
Fed.  697,  705. 

§3473 

Where  a  county  has  agreed  with  a 
contractor  for  the  construction  of  a  high- 
way, and  the  interested  property  holders 
have  executed  their  notes  in  favor  of  the 
county  treasurer  to  increase  the  contrac- 
tor's compensation,  so  as  to  provide  for 
a  more  complete  improvement  than  that 
made  the  subject  of  such  agreement, 
neither  the  county  treasurer  nor  the 
county  can  demand  the  possession  of 
these  notes,  if  there  never  was  any  de- 
livery of  the  same  to  the  county  or  to 
any  one  on  its  behalf.  Lewis  County  v. 
State  Bank,  —  Ida.  — ;  170  Pac.  98;  — 
Ida.  — ;  170  Pac.  100. 

§3482 

Under  the  laws  relating  to  negotiable 
instruments  "value"  is  any  consideration 
sufficient  to  support  a  simple  contract;  an 
antecedent  or  pre-existent  debt  is  named 
as  such  a  consideration,  whether  the  in- 
strument is  payable  on  demand  or  in  the 
future.  Fidelity  State  Bank  v.  Miller,  29 
Ida.  777;  162  Pac.  244. 

§3513 

If  a  check  is  drawn  by  a  partnership, 
and  offered  by  a  member  of  the  same  to 
the  payee  in  settlement  of  an  individual 
indebtedness  of  his,  the  law  imposes  upon 
the  payee  the  duty  of  making  reasonable 
inquiry,  and  imputes  to  him  knowledge 
of  facts  which  proper  inquiry  would  have 
disclosed.  Redfield  v.  Wells,  —  Ida.  — ; 
173  Pac.  640. 

§3516 

In  an  action  by  the  indorsee  of  a  note 
to  enforce  payment,  where  the  maker  al- 
leges that  the  instrument  was  procured 
through  fraud,  the  burden  is  on  the  plain- 
tiff to  prove  that  he  is  a  holder  in  due 
course.  First  Nat.  Bank  v.  Hall,  —  Ida. 
— ;  169  Pac.  936. 


§3561 

CROSS-REFERENCES 

Effect  of  non-delivery  upon  notice  of 
dishonor.     See  note  post,  §  3562. 

§3562 

Where  the  statute  relative  to  notice  of 
the  dishonor  of  commercial  paper,  has 
been  complied  with,  and  proof  has  been 
made  of  the  mailing  of  the  notice  of  dis- 
honor, it  is  not  material  whether  the 
addressee  ever  received  such  notice.  Hud- 
son v.  Carlson,  —  Ida.  — ;    170  Pac.  100. 

§3576 

CROSS-REFERENCES 

Antecedent  debt  as  "value"  in  respect 
to  consideration  for  note.  See  note  ante, 
§  3482. 

§3642 

The  payee  of  a  negotiable  instrument 
may,  under  the  provisions  of  the  Nego- 
tiable Instruments  Act,  become  a  holder 
of  the  same  in  due  course.  Redfield  v. 
Wells,  —  Ida.  — ;    173   Pac.   640. 

§3815 

CROSS-REFERENCES 

Effect  on  appeal  of  undue  delay  in  filing 
transcript,  or  delay  in  prosecution.  See 
note  post,  §  3817. 

§3816 

CROSS-REFERENCES 

Authority  of  supreme  court  as  to  re- 
turn in  habeas  corpus  proceedings.  See 
note  post,  §  8342. 

§3817 

The  supreme  court's  jurisdiction  of  an 
appeal  does  not  depend  upon  the  filing  of 
the  transcript  within  the  time  fixed  by 
the  rules  of  court,  but  the  appeal  is  sub- 
ject to  dismissal  for  the  failure  of  appel- 
lant to  show  proper  diligence  in  its  prose- 
cution. Stout  v.  Cunningham,  29  Ida.  809; 
162  Pac.  928. 

§3821 

Amended.    Laws  of  1917,  p.  93. 

§3829 

CROSS-REFERENCES 

Construed  in  connection  with  order 
granting  change  of  venue.  See  note  post, 
§  4126. 
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§3885 

A  justice  of  the  peace  sitting  as  a  com- 
mitting magistrate,  appointed  for  a  pre- 
cinct of  which  he  is  not  a  resident,  but 
who  has  qualified,  and  is  habitually  hold- 
ing court  under  the  appointment,  is  an 
officer  de  facto,  and  as  such  his  jurisdic- 
tion and  acts,  within  the  scope  of  the 
office  he  administers,  are,  as  to  the  public 
and  third  parties,  as  valid  as  though  he 
were  qualified  and  eligible  in  every  re- 
spect as  an  officer  de  jure.  State  v.  Nolan, 
—  Ida.  — ;   169  Pac.  295. 

§3886 

Where  a  judge  has  sat  in  a  court  not 
his  own  by  request  of  the  regular  judge 
or  of  the  governor,  and  this  appears  by 
the  records  of  the  court,  which  records 
do  not,  however,  state  the  circumstances 
of,  or  the  reasons  for,  the  request,  it  is 
to  be  presumed  that  the  statute  has 
been  complied  with;  and  a  person  who  has 
been  convicted  of  crime  at  a  trial  had 
before  such  judge  is  not  permitted  to 
show  by  evidence  dehors  the  record,  as 
on  a  writ  of  habeas  corpus,  that  the  stat- 
ute was  not  complied  with.  Ex  parte 
Allen,  —  Ida.  — ;    170  Pac.  921. 

§3893 

It  would  seem  that  this  section  was  in- 
tended to  apply  to  judges  of  the  dis-' 
trict,  and  that,  when  a  judge  of  another 
district,  under  section  3894,  post,  as- 
sumes to  act  for  an  absent  or  disabled 
judge,  he  is  subject  to  the  limitations 
prescribed  by  this  section,  3893.  In  re 
Callahan;  Callahan  v.  Dunn,  30  Ida.  225; 
164  Pac.  356. 

§3894 

Under  this  section  as  amended,  juris- 
diction is  conferred  upon  a  judge  of  any 
other  district,  to  the  same  extent  as  the 
judge  of  the  district  for  whom  he  is  act- 
ing; he  is  bound  by  the  same  limitations. 
In  re  Callahan;  Callahan  v.  Dunn,  30 
Ida.  225;   164  Pac.  356. 

§4003 

The  statute  requiring  the  clerk  of  a 
court  in  which  an  attorney  is  convicted 
of  an  offense  involving  moral  turpitude, 
to  transmit  to  the  supreme  court  a  cer- 
tified copy  of  the  record  of  conviction, 
was    intended     for    the     government    of 


clerks  of  courts  only;  the  court  may  pro- 
ceed to  disbar  such  attorney  although 
apprised  of  his  conviction  in  some  other 
way.  In  re  Hofstede,  —  Ida.  — ;  173  Pac. 
1037. 

§  4020 

The  statute,  to  the  effect  that  there  is 
but  one  form  of  action  in  this  state  for 
the  enforcement  of  a  private  right,  is 
intended  solely  to  abolish  the  distinction 
between  actions  at  law  and  suits  in 
equity,  and  to  substitute  therefor  one 
action,  known  as  a  civil  action.  Kendrick 
State  Bank  v.  Barnum,  —  Ida.  — ;  173 
Pac.  1144. 

§4036 

An  easement  for  the  purpose  of  drain- 
age across  the  land  of  another  may  be 
acquired  by  prescription;  such  an  ease- 
ment is  real  property  and  the  period  of 
adverse  possession  is  that  mentioned  in 
sections  4036,  4037,  and  4039,  Rev.  Codes, 
namely,  five  years.  Beasley  v.  Engstrom, 
—  Ida.  — ;   168  Pac.  1145. 

§4037 

CROSS-REFERENCES 

Acquisition  of  easement  by  prescription. 
See  note  ante,  §  4036. 

§4039 

CROSS-REFERENCES 

Acquisition  of  easement  by  prescrip- 
tion.   See  note  ante,  §  4036. 

§4040 

An  occupant  of  land  for  more  than  five 
years,  under  claim  of  title  founded  on  a 
deed  from  a  railroad  company  holding  a 
grant  from  the  government,  has  the  benefit 
of  the  statute  denning  title  by  adverse  pos- 
session under  claim  of  title,  where  he 
has  complied  with  the  statute  relative  to 
acquiring  title  to  real  estate  by  adverse 
possession.  Crandall  v.  Goss,  30  Ida.  661; 
167  Pac.  1025. 

§4051 

Where  a  complaint  is  filed  before  the 
statute  of  limitations  has  run,  the  cause 
of  action  is  not  barred  by  reason  of  the 
fact  that  new  parties  are  subsequently 
brought  in,  after  the  statute  would  other- 
wise have  run;  such  bringing  in  of  new 
parties  relates  back  to   the   date  of  the 
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commencement  of  the  original  action. 
Idaho  T.  &  S.  Bank  v.  Nampa  &  M.  Irr. 
Dist.,  29  Ida.  658;  161  Pac.  872. 

§4054 

An  action  on  the  case  for  consequential 
damages  is  not  affected  by  the  statute  of 
limitations  applicable  to  actions  for  tres- 
pass. Boise  Dev.  Co.  v.  Boise  City,  30  Ida. 
675;  167  Pac.  1032. 

Fraud,  in  order  to  be  available  as  a 
defense,  must  be  pleaded  within  three 
years  after  its  discovery;  or,  rather,  after 
the  defendant  obtains  notice  of  facts  from 
which  a  reasonable  man  would  infer 
fraud.  Williams  v.  Shrope,  30  Ida.  746; 
168  Pac.  162. 

§4060 

The  time  within  which  an  action  may 
be  brought  to  recover  damages  for  ob- 
structing the  channel  of  a  stream,  causing 
overflow  to  the  injury  of  the  plaintiff's 
land,  is  four  years;  such  an  action  comes 
within  the  statutory  phrase,  "an  action 
for  relief  not  hereinbefore  provided  for." 
Boise  Dev.  Co.  v.  Boise  City,  30  Ida.  675; 
167  Pac.  1032. 

§4100 

Under  the  statute  whereby  recovery 
may  be  had  for  death  by  wrongful  act, 
it  is  not  required  that  collateral  heirs, 
who  have  suffered  substantial  injury 
through  the  loss  of  the  companionship 
and  society  of  the  deceased,  shall,  where 
suit  is  brought  by  them,  show  specific 
pecuniary  damage  coming  to  them,  nor 
that  the  court  shall  instruct  the  jury  that 
no  damages  can  be  recovered  for  the  loss 
of  the  comfort  and  protection  of  the  de- 
ceased. Kelly  v.  Lemhi  Irr.  &  Orchard 
Co.,  30  Ida.  778;    168  Pac.  1076. 

§4111 

CROSS-REFERENCES 

Right  to  intervene  in  suit  to  foreclose 
mortgage  on  personal  property.  See  note 
ante,  §  3418. 

§4126 

The  supreme  court  may  direct  an  erro- 
neous order  granting  a  change  of  venue 
to  be  amended.  Callahan  v.  Callahan,  30 
Ida.  431;    165  Pac.  1122. 

In  granting  a  change  of  venue,  the 
order  should  transfer  the  cause   "to  the 


nearest  court,"  in  conformity  with  the 
statute,  without  designating  what  judge 
shall  try  the  case;  if,  however,  such 
designation  is  made  it  may,  in  view  of 
section  3829,  as  amended  in  1911,  be  re- 
garded as  mere  surplusage,  such  section 
permitting  the  senior  judge  to  apportion 
the  business  of  the  district.  Callahan  v. 
Callahan,  30  Ida.  431;   165  Pac.  1122. 

A  change  of  venue  is  properly  granted, 
on  the  ground  that  the  judge  is  disquali- 
fied because  of  bias  and  prejudice,  where 
the  judge  himself  expressly  finds  that 
he  is  disqualified  and  that  sufficient 
grounds  exist  for  a  change  of  venue.  Cal- 
lahan v.  Callahan,  30  Ida.  431;  165  Pac. 
1122. 

When  a  motion  for  a  change  of  venue, 
on  the  ground  of  the  bias  and  prejudice 
of  the  trial  judge,  is  supported  by  a  suffi- 
cient showing,  it  is  the  duty  of  such 
judge  to  grant  a  change  of  venue;  such 
duty  is  mandatory,  not  merely  discretion- 
ary. Callahan  v.  Callahan,  30  Ida.  431; 
165  Pac.  1122. 

§4168 

A  complaint  that  sets  forth  merely  the 
usual  form  of  common-law  count  for 
money  had  and  received,  without  alleging 
any  of  the  specific  facts  on  which  the 
claim  is  predicated,  will  not  permit  the 
plaintiff  to  introduce  evidence  of  fraud 
and  deceit.  Moser  v.  Pugh-Jenkins  F.  Co., 
—  Ida.  — ;    173   Pac.   637. 

§4178 

There  are  two  objections  open  to  a 
defendant  which  he  does  not  waive 
through  failing  to  demur  or  answer; 
namely,  objection  to  the  jurisdiction  of 
the  court,  and  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Newport  Water  Co.  v. 
Kellogg,  —  Ida.   — ;    174   Pac.   602. 

§4201 

A  plaintiff  who  fails  to  file  an  affi- 
davit denying  the  genuineness  or  due  ex- 
ecution of  written  instruments  pleaded 
by  copy  in  the  answer  is  precluded  from 
introducing  evidence  attacking  either 
the  genuineness  or  .the  due  execution  of 
said  instruments;  but  he  does  not,  by 
such  failure,  admit  the  validity  of  the  in- 
struments; he  may  still  show  that  they 
are  void,  and  consequently  of  no  effect. 
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Pettengill  v.  Blackman,  30  Ida.  241;    164 
Pac.  358. 

The  genuineness  and  due  execution  of 
a  contract,  a  copy  of  which  is  set  out 
in  an  answer,  are  admitted  unless  the 
same  are  denied,  but  a  failure  to  so  deny 
would  not  prevent  the  plaintiff  from 
taking  any  position  to  avoid  the  effect 
of  the  contract,  so  long  as  such  position 
is  not  inconsistent  with  the  admission 
of  the  genuineness  and  due  execution 
of  the  contract.  Austin  v.  Brown  Bros. 
Co.,  30  Ida.  167;   164  Pac.  95. 

§4217 

An  allegation  in  an  answer,  intended 
as  an  affirmative  defense  and  counter- 
claim, is,  at  the  trial  of  the  cause,  deemed 
to  be  controverted.  Drumheller  v.  Day- 
ton, 29  Ida.  552;  160  Pac.  944. 

§4221 

Contributory  negligence  is  a  matter  of 
defense,  and  the  question  as  to  whether 
the  plaintiff  is  chargeable  with  it  is  one 
of  fact  for  the  jury  in  most  cases;  it 
becomes  one  of  law,  entitling  the  defen- 
dant to  a  nonsuit,  only  when  the  plain- 
tiff's evidence  is  reasonably  open  to  no 
construction  other  than  that  the  party 
injured  contributed  to  his  becoming  so 
by  his  own  conduct,  and  through  reckless- 
ness and  carelessness  acted  as  no  reason- 
ably prudent  person  would  have  acted 
under  the  circumstances.  Donovan  V. 
Boise  City,  —  Ida.  — ;  171  Pac.  670. 

§4229 

It  is  an  abuse  of  discretion  for  the 
court  to  set  aside  a  judgment  by  default 
upon  an  insufficient  showing;  and  this,  of 
course,  necessitates  a  reversal  of  the 
order  setting  aside  the  judgment.  Valley 
State  Bank  v.  Post  Falls  L.  &  W.  Co.,  29 
Ida.  587;  161  Pac.  242. 

In  furtherance  of  justice  the  court  may, 
in  its  discretion,  permit  the  complaint  to 
be  amended  while  a  motion  for  a  non- 
suit is  pending.  The  Mode  v.  Myers,  30 
Ida.  159;  164  Pac.  91. 

If  a  default  was  permitted  to  be  en- 
tered through  carelessness  and  negli- 
gence, for  which  no  reasonable  excuse 
is  offered,  the  judgment  based  upon  such 
default  will  not  be  vacated  on  the  ground 
of  mistake,  inadvertence,  surprise,  or  ex- 


cusable   neglect.      Nelson   v.    McGoldrick 
L.  Co.,  30  Ida.  451;   165  Pac.  1125. 

§4287 

CROSS-REFERENCES 

A  bond  must  be  exacted  on  the  issu- 
ance of  an  injunction.  See  note  post, 
§4292. 

§4291 

CROSS-REFERENCES 

A  bond  must  be  exacted  on  the  issu- 
ance of  an  injunction.  See  note  post, 
§  4292. 

§4292 

An  order  to  show  cause,  intended  on 
its  face  as  also  a  restraining  order,  is- 
sued under  the  statute,  comes  within  the 
statutory  definition  of  an  injunction,  and 
in  granting  it  the  court  must  exact  an 
undertaking  from  the  moving  party.  Mac- 
Watters  v.  Stockslager,  29  Ida.  803;  162 
Pac.  671. 

§4307 

A  sheriff  in  attaching  personal  prop- 
erty must  take  it  into  custody.  Long  v. 
Burley  State  Bank,  30  Ida.  392;  165  Pac. 
1119. 

§  4310m 

An  appeal  from  an  inferior  court  to  the 
district  court,  when  granted  by  statute, 
is  a  matter  of  right,  and  is  unaffected  by 
any  discretion  on  the  part  of  justices  of 
the  peace  or  probate  judges.  Hanson  v. 
Weniger,  —  Ida.  — ;    173  Pac.  1085. 

§4353 

The  court  can  not  grant  relief  not  em- 
braced within  the  issues;  hence,  in  a  con- 
troversy over  irrigation  water  rights,  it 
is  error  for  the  court  to  appoint  a  water 
master  where  neither  party  petitioned  for 
such  appointment.  Brunzell  v.  Stevenson, 
30  Ida.  202;  164  Pac.  89. 

When  the  parties  to  a  suit  are  once  in 
court,  all  conflicting  claims,  arising  out  of 
the  subject-matter  involved  in  the  issues, 
are  to  be  settled  between  them;  hence, 
where  a  complaint,  while  drawn  on  the 
general  theory  that  the  plaintiff's  whole 
claim  is  secured,  alleges  a  greater  sum 
due  from  the  defendant,  and  the  allega- 
tion  is   established,   the   trial   court   may 
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give  the  plaintiff  a  judgment  against  the 
defendant  personally  for  such  excess. 
Dover  Lumber  Co.  v.  Case,  —  Ida.  — ;  170 
Pac.  109. 

§4354 

A  cross-complaint  stands  as  an  inde- 
pendent action  and  must  be  met  and 
answered  the  same  as  an  original  com- 
plaint; a  dismissal  by  the  plaintiff  of  his 
complaint  does  not  carry  with  it  a  dis- 
missal of  the  other,  but  the  defendant  is 
entitled  to  have  a  determination,  on  the 
merits,  of  the  issues  raised  by  the  cross- 
complaint.    Brown  v.   T.   B.   Reed  &   Co., 

—  Ida.  — ;    174  Pac.  136. 

§4360 

Though  the  default  entered  by  the 
clerk  of  the  district  court  under  the  first 
subdivision  of  this  section  is  set  aside 
by  order  of  the  district  court  and  the 
defendant  permitted  to  answer  or  other- 
wise plead,  such  order  is  not  an  appeal- 
able one.  Omaha  S.  S.  Works  v.  Lemon, 
30  Ida.  363;    164  Pac.  1011. 

In  an  action  on  a  money  contract, 
where  the  money  or  damages  are  recov- 
erable, if  no  answer  is  filed  within  the 
time  prescribed  in  the  summons,  default 
must  be  entered  on  the  plaintiff's  applica- 
tion; this  rule  covers  a  contract  whereby 
the  one  party  has  agreed  to  collect  money 
in  which  both  are  interested  and  to  pay 
to  the  other  party  his  share.  Pendrey  v. 
Brennan,  —  Ida.  — ;   169  Pac.  174. 

In  order  to  avoid  suffering  judgment 
by  default,  after  service  of  summons  upon 
him,  the  defendant  must,  within  the  time 
prescribed  in  the  summons,  file  his 
answer  with  the  clerk  of  court;  the  de- 
posit of  it  in  the  postoffice  addressed  to 
him    will    not    do.     Pendrey    v.    Brennan, 

—  Ida.  — ;    169  Pac.  174. 

§4368 

CROSS-REFERENCES 

Action  for  money  had  and  received  tri- 
able before  jury.    See  note  post,  §  4369. 

§4369 

When  a  deed,  intended  by  the  parties 
as  a  mortgage,  is  on  its  face  absolute 
and  the  grantee  has  so  treated  it  and 
sold  the  property,  an  action  by  the 
grantor  against  the  grantee,  for  the  ex- 


cess, of  what  the  latter  received  in  the 
sale,  over  the  mortgage  debt,  is  triable 
before  a  jury,  unless  a  jury  trial  is 
waived.  Johansen  v.  Looney,  —  Ida.  — ; 
163  Pac.  303. 

§4432 

When  a  party  wishes  to  settle  a  bill  of 
exceptions,  and  the  trial  court  refuses  to 
allow  same  exception  in  accordance  with 
the  facts,  the  statute  permits  him  to  ap- 
ply to  the  supreme  court  for  the  purpose 
of  proving  the  same,  but  this  does  not 
entitle  a  party  to  have  that  court  settle 
an  entire'bill;  the  supreme  court  can  not 
substitute  itself  for  the  court  below  in 
the  settlement  of  a  general  bill  of  excep- 
tions. Hansen  v.  Boise  Payette  L.  Co., 
30  Ida.  801;   168  Pac.  163. 

§4434 

CROSS-REFERENCES 

•Mandatory  nature  of  section.  See  note 
post,  §  4820a. 

New  section  added.  Laws  of  1911, 
p.  379. 

CONSTRUCTION  OF  SECTION 

Under  this  section  it  is  not  required 
that  the  reporter's  transcript  of  the  testi- 
mony be  settled  or  filed  prior  to  the  hear- 
ing of  a  motion  for  a  new  trial;  in  view 
of  sec.  4442,  Rev.  Codes,  as  amended, 
should  an  appeal  be  taken,  after  the 
action  of  the  trial  judge  upon  a  motion 
for  a  new  trial,  the  appellant  may  then 
procure  a  transcript  of  the  testimony,  and 
make  up  his  record  as  provided  by  statute 
in  case  such  record  has  not  been  pre- 
viously prepared.  Bohannon  Dredging 
Co.  v.  England,  30  Ida.  721;  168  Pac.  12. 

HETEROGENEOUS   QUESTIONS 

A  purported  transcript  of  evidence, 
which  has  not  been  settled  by  the  trial 
judge,  can  not  be  considered  by  the  ap- 
pellate court.  Wells  v.  Culp,  30  Ida,  438; 
166  Pac.  218. 

An  order  overruling  a  motion  for  a  new 
trial  can  not  be  considered  on  appeal, 
where  the  record  fails  to  contain  a  tran- 
script of  the  evidence,  duly  certified  and 
settled.  Wells  v.  Culp,  30  Ida.  438;  166 
Pac.  218. 

Failure  to  make  service  upon  the  ad- 
verse party,  of  the  transcript  after  its 
receipt  by  the  appellant  from  the  clerk 
of    the    trial    court,    as    required    by    the 
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statute,  as  added  to  by  the  legislature  in 
1911,  might,  in  a  proper  case,  be  ground 
for  a  motion  to  strike.  Boise-Payette  L. 
Co.  v.  McCarthy,  —  Ida.  — ;  170  Pac.  930. 

On  appeal  from  a  judgment,  rather 
than  an  order  disposing  of  a  motion  for 
a  new  trial,  a  specification  that  a  finding 
is  not  supported  by  the  evidence  ought  to 
indicate  the  particulars  in  respect  to 
which  the  evidence  fails  to  support  the 
finding.  Newport  Water  Co.  v.  Kellogg, 
—  Ida.  — ;    174   Pac.   602. 

§4438 

It  is  statutory  that  a  new  trial  may  be 
granted  only  in  case  a  former  hearing  has 
proceeded  to  a  verdict  or  its  equivalent,  a 
decision  of  an  issue,  or  issuee,  of  fact  by 
a  referee.  Tucker  v.  Hypotheek  M.  &  M. 
Co.,  —  Ida.  — ;   173  Pac.  749. 

§4439 

CROSS-REFERENCES 

Restriction  upon  granting  new  trial. 
See  note  ante,   §  4438. 

§  4442 

CROSS-REFERENCES 

Comparative  construction  of  section. 
See  note  ante,  §  4434. 

The  act  of  1911,  amending  the  code  in 
respect  to  the  hearing  of  motions  for  a 
new  trial,  was  enacted  for  the  purpose  of 
expediting  such  hearings,  and  provides 
that  they  may  be  had  on  the  minutes  of 
the  court.  Bohannon  Dredging  Co.  v.  Eng- 
land, 30  Ida.  721;  168  Pac.  12. 

§4443 

CROSS-REFERENCES 

Settlement  of  transcript.  See  note  ante, 
§  4434. 

§4454 

Amended.    Laws  of  1917,  p.  389. 

Where  the  entry  in  the  judgment-book 
was  made  prior  to  the  appeal,  the  pre- 
sumption is  that  the  clerk  did  his  duty; 
that  judgment  was  entered  prior  to  the 
appeal;  and  that  the  appellate  court  has 
jurisdiction.  Athey  v.  Oregon  S.  L.  R. 
Co.,  30  Ida.  318;  165  Pac.  1116. 


After  a  judgment  or  verdict  has  been 
rendered  and  filed,  the  clerk's  first  statu- 
tory duty  is  to  enter  the  judgment  at 
length  in  the  judgment-book;  he  must 
then  fasten  together  the  papers  consti- 
tuting the  judgment-roll;  and  immediately 
afterwards,  he  must  make  the  proper 
entry  in  the  judgment-docket.  Athey  v. 
Oregon  S.  L.  R.  Co.,  30  Ida.  318;  165  Pac. 
1116. 

§4456 

CROSS-REFERENCES 

Clerk's  duty  on  the  giving  and  entering 
of  judgment.    See  note  ante,  §  4454. 

Papers  to  be  furnished  on  appeal.  See 
Rev.  Codes,  §  4818. 

The  law  does  not  provide  that  entries 
upon  the  judgment-docket  shall  consti- 
tute any  part  of  the  record  on  appeal; 
records  and  papers  improperly  included 
in  a  judgment-roll  on  appeal  will  be 
stricken  on  motion.  Athey  v.  Oregon  S.  L. 
R.  Co.,  30  Ida.  318;  165  Pac.  1116. 

§4457 

CROSS-REFERENCES 

Date  of  entry  of  judgment.  See  note 
post,  §  4458. 

Clerk's  duty  on  the  giving  and  entering 
of  judgment.    See  note  ante,  §  4454. 

§4458 

CROSS-REFERENCES 

Clerk's  duty  on  the  giving  and  enter- 
ing of  judgment.    See  note  ante,  §  4454. 

It  is  the  duty  of  the  clerk  to  make  the 
proper  entries  in  the  judgment  docket, 
among  which  is  specified  the  date  of  the 
entry  of  the  judgment;  and  this  is  the 
only  authentic  evidence  of  the  entry  of 
the  date  of  the  judgment.  Athey  v.  Ore- 
gon S.  L.  R.  Co.,  30  Ida.  318;  165  Pac. 
1116. 

§4459 

CROSS-REFERENCES 

Clerk's  duty  on  the  giving  and  entering 
of  judgment.    See  note  ante,  §  4454. 

§4470 

If  a  person,  who  is  sued  on  a  claim, 
has,  as  a  defense,  payment,  want  of  con- 
sideration, or  the  like,  he  must  appear 
and    set   it   up    by    ans\ver;    he    can    not 
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voluntarily  allow  the  claim  to  ripen  into 
a  judgment  and  then  seek  to  have  execu- 
tion on  the  same  enjoined.  Lewis  v.  War- 
ren &  Anderson  Furniture  Co.,  —  Ida.  — ; 
168  Pac.  1142. 

§4477 

CROSS-REFERENCES 

Interests  in  real  property  liable  to  ex- 
ecution.   See  note  post,  §  4538. 

§4478 

After  an  execution,  issued  upon  a  valid 
Judgment,  has  been  delivered  to  a  sheriff 
or  constable,  it  is  his  duty,  under  this 
section  as  amended  in  1913,  to  proceed 
and  levy  upon  sufficient  property  of  the 
judgment  debtor  to  satisfy  the  judg- 
ment, and,  if  the  property  so  levied 
upon  be  claimed  (  by  a  third  party,  he 
may  refuse  to  proceed  further  and  de- 
mand a  bond  of  indemnity;  but,  if  this 
is  furnished  by  the  judgment  creditor 
and  accepted  by  the  officer,  it  then  be- 
comes his  duty  to  sell,  unless  restrained, 
and  he  can  not  justify  his  refusal  to  do 
so  by  showing  that  the  property  did  not 
belong  to  the  judgment  debtor,  or  was 
not  subject  to  levy.  Smith  v.  Graham, 
30  Ida.  132;  164  Pac.  354. 

§4520 

The  filing  of  a  claim,  secured  or  unse- 
cured, with  an  executor  or  administrator, 
is  not  an  action,  within  the  meaning  of 
the  rule  that  there  is  but  one  method  of 
recovering  a  debt  or  enforcing  a  right 
secured  by  a  mortgage  upon  real  estate 
or  personal  property.  Kendrick  State 
Bank  v.  Barnum,  —  Ida.  — ;  173  Pac.  1144. 

§4538 

CROSS-REFERENCES 

Annotations  to  analogous  statutory  pro- 
visions. See  Kerr's  Cyc.  Code  Civ.  Proc, 
§  3439. 

If  a  judgment  debtor  fraudulently  con- 
veys real  property,  the  judgment  creditor 
has  the  right  to  levy  upon  and  to  sell 
any  interest,  not  exempt  by  law,  that 
such  judgment  debtor  may  have  in  the 
property,  whether  legal  or  equitable,  and, 
if  the  judgment  creditor  becomes  the  pur- 
chaser at  the  execution  sale,  he  is  en- 
titled  to    bring. an   action   to    quiet   title 


to  the  property  so  purchased.    The  Mode 
v.  Myers,  30  Ida.  159;   164  Pac.  91. 

The  statute,  giving  the  right  of  suit  to 
determine  a  claim  of  title  by  adverse  pos- 
session, is  available  to  an  occupant  of 
public  land  as  against  a  person  who  is 
not  a  grantee  from  the  government.  Cran- 
dall  v.  Goss,  30  Ida.  661;  167  Pac.  1025. 

§4552 

CROSS-REFERENCES 

Plaintiff  in  trespass,  under  the  "two- 
mile  limit  law,"  must  bring  himself  within 
the  terms  of  the  statute.  See  note  ante, 
§  1217.    * 

§4556 

CROSS-REFERENCES 

Plaintiff  in  trespass,  under  the  "'two- 
mile  limit  law,"  must  bring  himself  within 
the  terms  of  the  statute.  See  note  ante, 
§  1217. 

§4629 

A  probate  court  may  issue  a  writ  of  at- 
tachment in  aid  of  an  action  at  law. 
Hanson  v.  Morrison,  30  Ida.  422;  165  Pac. 
521. 

§4645 

Notwithstanding  this  section,  a  writ 
of  attachment  against  real  estate  may 
issue  out  of  either  a  justice's  court  or  a 
probate  court;  it  does  not  follow  that 
either  of  those  courts,  by  issuing  such  a 
writ,  in  execution  of  which  the  sheriff 
levies,  will  necessarily  hear  evidence 
upon  a  question,  or  try  an  issue,  involv- 
ing title  to  or  possession  of  real  prop- 
erty. Hanson  v.  Morrison,  30  Ida.  422; 
165  Pac.  521. 

§4674 

The  application  for  the  relief  afforded 
by  this  section  must  be  made  within  ten 
days  after  the  entry  of  judgment.  Smith 
v.  Peterson,  —  Ida.  — ;  169  Pac.  290. 

§4686 

CROSS-REFERENCES 

Procedure  in  probate  courts.  See  Rev. 
Codes,  §  4629. 

§4687 

CROSS-REFERENCES 

Procedure  in  probate  courts.  See  Rev. 
Codes,  §  4629. 
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§4688 

CROSS-REFERENCES 

Procedure  in  probate  courts.  See  Rev. 
Codes,   §  4629. 

§4695 

Where  the  probate  court  has  entered 
judgment  by  default,  agreeably  to  the 
appropriate  code  provision,  as  amended 
by  the  act  of  1911,  for  cases  where,  in 
an  action  on  contract  for  the  recovery  of 
money  or  damages  only,  the  defendant 
has  failed  to  appear  and  to  answer  or 
demur,  within  the  time  fixed  therefor  in 
the  summons  or  an  hour  thereafter,  an 
appeal  from  the  judgment  so  entered  gives 
to  the  reviewing  court  jurisdiction  of  the 
issues  of  law  only.  Smith  v.  Peterson, 
—  Ida.  — ;   169  Pac.  290. 

§4736 

A  levy  under  a  writ  of  attachment  is- 
sued out  of  a  probate  court,  where  judg- 
ment is  obtained  and  an  abstract  thereof 
filed,  creates  an  interest  prior  to  a  lien 
under  an  attachment  issued  out  of  the 
district  court  subsequent  to  the  issuance 
of  the  writ  out  of  the  probate  court,  and 
levy  in  pursuance  thereof,  but  prior  to 
the  filing  of  the  abstract  of  judgment  of 
the  probate  court  with  the  clerk  of  the 
district  court.  Hanson  v.  Morrison,  30 
Ida.  422;   165  Pac.  521. 

§4800 

There  is  no  appeal  from  an  order  de- 
claring a  proposed  drainage  district  duly 
organized;  such  an  order  is  not  a  final 
one.  In  re  Organization  of  Drainage  Dis- 
trict, No.  1,  of  Ada  County;  Hayes  v. 
Farmers'  Union  Ditch  Co.,  30  Ida.  351 ;  164 
Pac.  1018. 

§4807 

CROSS-REFERENCES 

Right  of  appeal  deprives  one  of  right 
to  writ  of  mandate.    See  note  post,  §  4978. 

APPEAL— IN  GENERAL 

The  judgment  of  a  district  court  in  a 
habeas  corpus  proceeding  involving  the 
custody  of  a  child  is  appealable;  it  is  a 
final  judgment.  Jain  v.  Priest,  30  Ida. 
273;   164  Pac.  364. 

Under  the  code  section  relating  to  the 
taking  of  appeals,  as  amended  in  1915,  an 


appeal  may  be  taken  to  the  supreme  court 
from  the  district  court  "from  an  order 
granting  or  dissolving  an  injunction." 
Alameda  Min.  Co.  v.  Success  Min.  Co., 
29  Ida.  618;  161  Pac.  862. 

An  appeal  taken  before  entry  of  the 
judgment  in  the  judgment-book  does  not 
bring  itself  within  the  supreme  court's 
jurisdiction.  Yeomans  v.  Lamberton,  29 
Ida.  801;    162  Pac.  674. 

CAN  NOT  BE  TAKEN,  WHEN 


No  appeal  can  be  taken  where  no  judg- 
ment has  been  signed,  filed,  and  entered. 
Santti  v.  Hartman,  29  Ida.  490;  161  Pac. 
249. 

An  appeal  does  not  lie  from  an  order 
for  a  judgment.  Santti  v.  Hartman,  29 
Ida.  490;   161  Pac.  249. 

No  appeal  can  be  taken  from  a  final 
judgment  that  has  not  been  entered. 
Santti  v.  Hartman,  29  Ida.  490;  161  Pac. 
249. 

No  provision  is  made  for  an  appeal, 
either  from  a  default  entered  by  the  clerk 
of  a  district  court,  or  from  an  order  of 
said  court  setting  aside  such  default  and 
permitting  the  defendant  to  answer  or 
otherwise  plead.  Omaha  S.  S.  Works  v. 
Lemon,  30  Ida.  363;  164  Pac.  1011. 

Under  the  act  of  1911,  amending  this 
section,  a  judgment  of  the  district  court 
can  not  be  appealed  from  after  sixty  days 
have  elapsed  since  its  entry,  nor  can  an 
order  denying  a  new  trial  be  appealed 
from  after  thirty  days  have  elapsed 
from  the  making  thereof.  Thompson  v. 
Harris,  30  Ida.  109;  163  Pac.  611. 

There  is  no  appeal  provided  for  by  the 
code  in  the  case  of  a  party  aggrieved  by 
an  order  appointing  a  receiver  of  mort- 
gaged personal  property,  nor  by,  one  de- 
nying or  overruling  a  motion  to  vacate 
a  receivership,  nor  by  one  authorizing  and 
directing  the  sale  of  the  property  held 
under  a  receivership.  Evans  State  Bank 
v.  Skeen,  30  Ida.  703;  167  Pac.  1165. 

DISMISSAL 

Where  it  appears  from  affidavit,  other 
than  that  of  the  clerk  of  the  district 
court,  or  of  his  deputy,  that  an  appeal 
was  taken  prior  to  the  actual  entry  of 
judgment,  the  appeal  must  be  dismissed. 
Athey  v.  Oregon  S.  L.  R.  Co.,  30  Ida.  318; 
165  Pac.  1116. 
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§4808 

When  it  appears  from  the  record  that 
the  adverse  parties  have  not  all  been 
served  with  the  notice  of  appeal,  the  ap- 
peal, on  motion,  will  be  dismissed.  Cook 
v.  Miller,  30  Ida.  749;  168  Pac.  911. 

§4809 

Under  statute  it  is  allowable  for  an 
appealing  party  to  make  a  deposit  of 
cash  with  the  clerk,  in  lieu  of  an  under- 
taking on  appeal.  Bohannon  Dredging  Co. 
v.  England,  30  Ida.  721;  168  Pac.  12. 

If  the  undertaking,  filed  on  appeal  after 
judgment  and  an  order  denying  a  new 
trial,  fails  to  specify  whether  it  is  given 
on  appeal  from  the  judgment  or  on  appeal 
from  the  order,  the  respondent  must, 
within  20  days,  serve  on  the  appellant  a 
notice  specially  pointing  out  the  defect; 
otherwise,  he  waives  it.  Clear  Lake  P.  & 
L  Co.  v.  Chriswell,  —  Ida.  — ;  173  Pac. 
326. 

§4814 

No  appeal  from  an  order  dissolving  an 
attachment  can  be  considered  where  no 
bond  was  filed  sufficient  to  continue  the 
attachment  in  force.  Utah  Implement- 
Vehicle  Co.  v.  Kenyon,  30  Ida.  407;  164 
Pac.  1176. 

§4818 

CROSS-REFERENCES 

Contents  of  judgment-roll.  See  Rev. 
Codes,  §  4456. 

The  opinion  of  the  trial  court,  though 
incorporated  into  the  record,  is  not  prop- 
erly a  part  thereof.  Corker  v.  Cowen,  30 
Ida.  213;  164  Pac.  85;  Corker  v.  Ake,  30 
Ida.  218;   164  Pac.  87. 

§  4820a 

New  section  added.  Laws  of  1911, 
p.   375. 

CONSTRUCTION  OP  SECTION 

This  section  and  sec.  4434,  ante,  pro- 
viding for  service  of  the  clerk's  transcript 
of  the  record,  and  of  the  reporter's  tran- 
script of  the  testimony,  are  mandatory. 
Bohannon  Dredging  Co.  v.  England,  30 
Ida.  721;    168  Pac.  12. 

That  provision  of  this  section,  which 
requires  the  filing  of  a  praecipe  within 
five  days  after  the  filing  of  the  notice  of 


appeal  is  merely  directory.  Bohannon 
Dredging  Co.  v.  England,  30  Ida.  721;  168 
Pac.  12. 

§4821 

An  appeal  will  be  dismissed  where  the 
transcript  does  not  contain  any  certifi- 
cate that  the  papers  therein  constitute 
all  the  records,  papers,  and  files  used  or 
considered  by  the  judge  on  the  hearing. 
Walsh  v.  Niess,  30  Ida.  325;  164  Pac.  528. 

An  order  overruling  a  motion  for  a  new 
trial  can  not  be  considered  on  appeal  if 
the  transcript  contains  no  certificate  of 
the  trial-  judge,  clerk,  or  attorneys,  as 
required  by  the  statute.  Glenn  v.  Ault- 
man  &  Taylor  M.  Co.,  30  Ida.  719,  727; 
167  Pac.  1163. 

An  appeal  from  an  order  given  on  a 
contested  motion  can  not  be  heard  when 
the  transcript  or  record  on  appeal  fails 
to  contain,  as  required  by  the  statute, 
a  certificate  of  either  the  trial  judge, 
clerk  of  court,  or  of  the  attorneys,  that 
the  transcript  contains  all  of  the  records, 
papers,  and  files  used  or  considered  by 
the  trial  judge  upon  the  hearing;  such  an 
appeal  must  be  dismissed.  Glenn  v.  Ault- 
man  &  Taylor  M.  Co.,  30  Ida.  719,  727; 
167  Pac.  1063. 

§4838 

If  an  appeal  is  taken  from  a  justice's 
court  or  a  probate  court  to  the  district 
court,  a  general  appearance  on  the  part 
of  the  one  opposing  the  appeal  waives  all 
defects  and  irregularities  on  the  proceed- 
ings for  appeal;  it  is  thus  with  the  ab- 
sence of  notice  of  appeal;  and,  it  follows 
that  the  objection  of  a  want  of  jurisdic- 
tion, based  on  the  absence  of  such  notice, 
if  not  made  in  the  district  court,  can  not 
be  raised  in  the  supreme  court  on  appeal. 
Bates  v.  Price,  30  Ida.  521;  166  Pac.  261. 

§4839 

In  an  appeal  to  the  district  court,  from 
an  order  of  the  probate  court  sustaining 
a  motion  to  strike  from  the  files  a  mo- 
tion to  vacate  a  judgment  entered  on  de- 
fault, if  the  files  of  the  action  and  the 
docket  certified  by  the  probate  judge  to 
the  district  court*  contain  the  motion  to 
vacate,  the  affidavits  in  support  thereof, 
the  motion  to  strike,  the  grounds  of  that 
motion,  and  the  order  thereon,  a  state- 
ment of  the  case,  as  provided  for  in  the 
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statute,  is  unnecessary.     Smith  v.  Peter- 
son, —  Ida.  — ;   169  Pac.  290. 

§4841 

The  statute,  whereby,  on  the  failure  of 
the  clerk  of  a  probate  court,  or  of  a  jus- 
tice of  the  peace,  after  receiving  a  notice 
of  appeal  and  after  the  payment  of  fees 
and  the  filing  of  an  undertaking,  to  trans- 
mit to  the  clerk  of  the  superior  court, 
within  five  days,  a  proper  record  on 
appeal,  he  may  be  compelled  to  do  so  by 
the  latter  court,  dispenses  with  the  writ 
of  mandamus  in  such  cases.  Hanson  v. 
Weniger,  —  Ida.  — ;   173  Pac.  1085. 

§4843 

Mandamus  is  the  appropriate  remedy 
when  a  probate  judge,  on  the  filing  of  an 
undertaking  staying  proceedings,  after 
the  issue  of  an  execution,  fails  to  direct 
the  officer,  by  order  of  court,  to  stay  the 
proceedings.  Hanson  v.  Weniger,  —  Ida. 
— ;    173  Pac.  1085. 

§4844 

Where  a  default  judgment  has  been 
entered  in  the  probate  court,  agreeably 
to  the  appropriate  code  provision  as 
amended  by  the  act  of  1911,  in  an  action 
on  contract  for  the  recovery  of  money 
or  damages  only;  where  the  defendant 
moves  thereafter  to  vacate  the  default 
and  to  set  aside  the  judgment;  and  where 
the  court,  on  the  plaintiff's  moving  to 
strike  this  motion  from  the  files,  makes 
an  order  sustaining  the  plaintiff's  motion, 
this  order  is  such  a  one  as  is  contem- 
plated by  the  code,  where  it  provides  that, 
on  appeal  from  such  judgments,  the  court 
may  review  all  orders  affecting  the  judg- 
ments appealed  from.  Smith  v.  Peterson, 
—  Ida.  — ;  169  Pac.  290. 

§4881 

In  an  action  for  divorce,  a  motion  for 
alimony  and  suit  money  must  be  made 
and  heard  in  the  county  in  which  the 
action  is  pending,  or  in  any  county  in 
the  same  judicial  district.  In  re  Calla- 
han; Callahan  v.  Dunn,  30  Ida.  225;  164 
Pac.  356. 

Those  orders  that  may  be  made,  under 
this  section,  in  any  part  of  the  state  are 
ex  parte  orders  which  may  be  made 
without  notice.  In  re  Callahan;  Callahan 
v.  Dunn,  30  Ida.  225;   164  Pac.  356. 


All  motions  of  which  notice  must  be 
given,  and  which  may  be  contested,  must 
be  made  and  heard  in  the  county  in  which 
the  action  is  pending,  or  in  any  county 
in  the  same  judicial  district.  In  re  Cal- 
lahan; Callahan  v.  Dunn,  30  Ida.  225;  164 
Pac.  356. 

Annotations  to  similar  statutory  provi- 
sions. See  Kerr's  Cyc.  Code  Civ.  Proc, 
§  1004. 

§4890 

CROSS-REFERENCES 

Right  of  non-resident  to  service  of  no- 
tice of  motion  to  amend  decree  of  divorce. 
See  note  post,  §  4893. 

§4891 

CROSS-REFERENCES 

Service  of  notice  of  motion  to  amend 
divorce  decree  upon  non-resident  party. 
See  note  post,  §  4893. 

§4893 

Notice  of  motion  to  amend  or  modify 
a  decree  in  a  divorce  suit  need  not  be 
served  personally  upon  a  party  who  has 
appeared  in  the  cause,  when  such  party 
has  left  the  state  and  resides  outside  of 
it.  Keller  v.  Keller,  30  Ida.  78;  162  Pac. 
927. 

§4900 

The  common  law,  as  it  related  to  the 
compensation  of  attorneys,  has  been  ab- 
rogated by  statute  in  this  state,  so  that 
the  matter  is  now  one  of  contract,  express 
or  implied?  between  attorney  and  client; 
there  is  no  lien  provided  for  in  favor  of 
an  attorney,  appearing  on  behalf  of  the 
state,  which  attaches  to  a  verdict,  report, 
decision,  or  judgment  in  the  state's  favor. 
State  v.  National  Surety  Co.,  29  Ida.  670; 
161  Pac.  1026. 

§4901 

CROSS-REFERENCES 

Award  of  costs  to  party  in  whose  fa- 
vor judgment  is  rendered.    See  note  post, 

§  4903. 

The  right  to  costs  is  purely  statutory, 
and  their  allowance  as  a  matter  of  course 
is  made  dependent  upon,  and  a  mere  in- 
cident to,  a  final  judgment.  Rhodenbaugh 
v.   Stingel,  —  Ida.  — ;    174   Pac.   604. 
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§4903 

Ditches  are  real  estate;  hence,  an  ac- 
tion that  involves  the  title  to,  the  right 
of  possession  of,  and  a  right  of  way  for 
an  irrigation  ditch  is  an  action  involv- 
ing the  title  or  possession  of  real  estate, 
and  costs  must  be  awarded  as  of  course, 
under  this  section  and  section  4901,  ante, 
to  the  party  in  whose  favor  judgment  is 
rendered.  Brunzell  v.  Stevenson,  30  Ida. 
202;    164  Pac.  89. 

§4962 

CROSS-REFERENCES 

Reviewing  constitutionality  of  statute. 
See  note  post,  §  4968. 

The  state  board  of  equalization  is 
within  the  statutory  phrase,  "an  inferior 
tribunal,  board  or  officer  exercising  ju- 
dicial functions,"  so  that  its  rulings,  when 
in  excess  of  its  jurisdiction,  are  subject 
to  a  writ  of  review.  Kootenai  County  v. 
State  Board  of  Equalization,  —  Ida.  — ; 
169  Pac.  935. 

On  a  writ  of  review  against  the  state 
board  of  equalization,  issued  on  an  orig- 
inal application  by  a  ligh*  and  water  com- 
pany, aggrieved  by  tr  >'  assessment  and 
equalization  of  its  property,  the  court's 
inquiry  in  determining  the  jurisdiction  of 
the  board,  in  respect  to  the  matter  com- 
plained of,  is  limited  by  the  record  sent 
up  in  response  to  the  writ.  Northwest 
L.  &  W.  Co.  v.  Alexander,  29  Ida.  557; 
160  Pac.  1106. 

§4968 

CROSS-REFERENCES 

Limitation  upon  court's  inquiry  into 
jurisdiction  of  state  board  of  equalization. 
See  note  ante,  §  4962. 

The  constitutionality  of  a  statute  can 
not  be  attacked  on  a  writ  of  review, 
either  in  the  court,  below  or  on  appeal. 
Weiser  Nat.  Bank  v.  Washington  County, 
30  Ida.  332;  164  Pac.  1014. 

§4977 

The  writ  of  mandate  may  be  employed 
to  require  a  court  to  enter  a  judgment 
in  the  exercise  of  its  jurisdiction,  but  not 
to  control  its  discretion  or  to  direct  its 
decision.  Saint  Michael's  Monastery  v. 
Steele,  30  Ida.  609;   167  Pac.  349. 


Before  a  writ  of  mandate  will  issue  com- 
manding certain  acts  to  be  done  there 
must  be  a  demand  and  a  refusal;  in  this 
case  there  was  a  demand  and  a  refusal. 
Pfirman  v.  Success  Min.  Co.,  30  Ida.  468; 
166  Pac.  216. 

§4978 

A  party  who  considers  himself  ag- 
grieved by  the  final  judgment  of  a  district 
court  has  a  plain,  speedy,  and  adequate 
remedy  at  law  by  appeal  to  the  supreme 
court,  and,  there  being  such  a  remedy,  the 
writ  of  mandate  is  not  available.  Saint 
Michael's -Monastery  v.  Steele,  30  Ida. 
609;    167  Pac.  349. 

§4994 

The  writ  of  prohibition  will  not  be 
issued  on  the  petition  of  one  who  has  a 
plain,  speedy,  and  adequate  remedy  at 
law.    Little  v.  Broxon,  —  Ida.  — ;  170  Pac. 

918. 

§5461 

Amended.    Laws  of  1917,  p.  393. 

§5712 

History  of  section.  Scott  v.  Scott,  247 
Fed.  976. 

§5713 

History  of  section.  Scott  v.  Scott,  247 
Fed.  976. 

Construing  sees.  2674,  et  seq.,  2707, 
2708,  and  5713,  Rev.  Code,  with  sees. 
2552,  2553,  5712,  5713,  Rev.  St.  Idaho, 
together  with  the  amendatory  acts  of 
1907  and  of  1911,  an  adopted  child  has 
all  the  rights  of  succession  of  a  natural 
child;  "child"  and  "issue"  both  include 
the  child  by  adoption  as  well  as  the 
child  by  birth;  the  law  has  expressly 
conferred  upon  an  adopted  child  the  legal 
status  of  an  "issue";  hence,  where  there 
is  no  other  issue  and  no  testamentary  dis- 
position, an  adopted  child  is  entitled  to 
inherit  community  property  as  if  he  were 
a  child  by  birth.  Scott  v.  Scott,  247  Fed. 
976. 

Under  the  statute  prevailing  Septem- 
ber 16,  1909,  in  case  of  the  death  of  the 
husband  or  wife  intestate,  his  or  her 
share  of  the  community  property,  not  an 
interest  therein,  descended  equally  to 
the  legitimate  issue  of  his,  her,  or  their 
bodies,    without    regard    to    whether    the 
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property  stood  in  the  name  of  the  dece- 
dent or  the  other  party  to  the  marriage. 
Ewald  v.  Hufton,  —  Ida.  — ;  173  Pac.  247. 

Prior  to  1909,  a  mortgage  executed  by 
a  surviving  spouse  was  a  nullity,  in  so  far 
as  it  purported  to  cover  the  interests  of 
the  children,  and  did  not  create  any  lien 
thereon.  Ewald  v.  Hufton,  —  Ida.  — ; 
173    Pac.    247. 

§5774 

A  society  has  no  authority  over  a  child, 
never  legally  surrendered  to  it  nor  placed 
in  its  custody;  under  such  circumstances 
it  can  not  legally  act  as  the  child's 
guardian  nor  consent  to  its  adoption.  Ap- 
plication of  Martin,  29  Ida.  716;  161  Pac. 
573. 

While  either  one  of  them  is  competent, 
and  not  unsuitable,  parents  are  absolutely 
entitled  to  the  guardianship  of  their 
minor  children,  and  the  surrender  of  the 
right  may  be  made  only  in  the  manner 
prescribed  by  statute.  Application  of 
Martin,  29  Ida.  716;  161  Pac.  573. 

It  is  only  where  the  legal  right  of  the 
parent  to  the  custody  of  his  child  is  not 
clear  that  the  child  can  be  committed 
to  the  custody  of  another  on  the  ground 
of  welfare;  if  the  parent  is  competent 
to  transact  his  or  her  own  business,  and 
is  not  otherwise  unsuitable,  the  custody 
of  the  child  is  not  to  be  given  to  another. 
Jain  v.  Priest,  30  Ida.  273;  164  Pac.  364. 

§5821 

CROSS-REFERENCES 

Notice  upon  terminating  guardianship. 
See  note  post,  §  5822. 

§5822 

The  probate  courts  have  jurisdiction 
in  guardianship  matters;  for  this  purpose 
they  are  courts  of  general  jurisdiction, 
and,  if  a  benevolent  or  charitable  society 
is  made  the  guardian  of  a  child  by  order 
of  the  probate  court,  that  court  has  full 
control  of  such  society  as  guardian  and 
may  terminate  the  guardianship  when  it 
is  no  longer  necessary.  Jain  v.  Priest, 
30  Ida.  273;    164  Pac.  364. 

When  a  guardianship  is  terminated  by 
the  probate  court,  a  reasonable  notice 
should  be  given  although  notice  is  not 
required  by  the  statute;  but  an  informal 
notice  of  that  fact,  brought  home  to  the 


representative  of  the  guardian,  who  is 
apprised  of  such  termination  and  of  the 
reasons  therefor,  is  sufficient  to  bind  the 
guardian.  Jain  v.  Priest,  30  Ida.  273;  164 
Pac.  364. 

§5850 
Repealed.    Laws  of  1917,  p.  483. 

§  5851 

Repealed.    Laws  of  1917,  p.  483. 

§5852 

Repealed.    Laws  of  1917,  p.  483. 

§  5853 

Repealed.    Laws  of  1917,  p.  483. 

§5854 

Repealed.    Laws  of  1917,  p.  483. 

§5855 

Repealed.    Laws  of  1917,  p.  483. 

§5857 
Repealed.    Laws  of  1917,  p.  483. 

§5858 

Repealed.    Laws  of  1917,  p.  483. 

§5859 

Repealed.    Laws  of  1917,  p.  483. 

§5860 

Repealed.    Laws  of  1917,  p.  483. 

§  5956 

In  order  that  a  child  may  be  a  compe- 
tent witness,  it  is  not  indispensable  for 
such  person  to  know  the  nature  of  an 
oath,  or  to  be  able  to  say  what  may  hap- 
pen to  him  or  her  in  case  of  testifying 
falsely;  provided  that,  an  examination  of 
the  witness  develops  an  intelligence 
measuring  up  to  the  statutory  require- 
ments. State  v.  Harp,  —  Ida.  — ;  173 
Pac.  1148. 

§5958 

HUSBAND  AND  WIFE 

Outside  of  the  cases  expressly  excepted 
by  the  statute,  a  husband  can  not  testify 
against  his  wife  or  a  wife  against  her 
husband  without  the  other's  consent. 
Watkins  v.  Lord,  —  Ida.  — ;  171  Pac. 
1133. 
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A  husband  or  wife  may  be  called  as  a 
witness,  one  for  the  other,  in  a  divorce 
suit,  the  statute  being  intended  to  extend 
to  a  party  to  a  civil  action  the  right  to 
examine  his  adversary  without  being 
bound  by  the  resulting  testimony,  but  the 
right  is  abused  if  the  witness  is  made  to 
divulge  the  whole  theory  of  his  defense, 
so  as  to  reverse  the  order  of  proof;  in 
such  case,  the  testimony  should  be 
stricken  out  on  motion.    Boeck  v.  Boeck, 

29  Ida.  639;   161  Pac.  576. 

PHYSICIANS 

The  rule,  excluding  as  privileged  the 
testimony  of  one's  medical  adviser,  ex- 
tends to  the  testimony  of  a  physician 
engaged  by  such  adviser  to  take  an  X-ray 
photograph  of  the  patient's  arm  and  con- 
fer with  him  in  that  connection.  Shaw 
v.  City  of  Nampa,  —  Ida.  — ;  171  Pac. 
1132. 

The  attendant  physician  of  an  injured 
servant  can  not,  in  an  action  by  the  latter 
to  recover  from  the  master  for  the  injury, 
testify,  without  his  patient's  consent,  as 
to  a  conversation  with  plaintiff,  during 
such  attendance,  and  as  to  the  plaintiff's 
then  expressing  himself  as  not  wishing 
to  be  restored  to  good  condition  of  body, 
but  rather  to  remain  infirm,  so  as  to  get  a 
life  pension  from  the  defendant.  Bray- 
man  v.  Russell  &  Pugh  L.  Co.,  —  Ida.  — ; 
169  Pac.  932. 

§6009 

To  render  an  oral  contract  that  falls 
within  the  statute  of  frauds  enforceable 
by  action,  the  memorandum  thereof  must 
state  the  contract  with  such  certainty 
that  its  essentials  can  be  known  from 
the  memorandum  itself,  or  by  a  reference 
contained  in  it  to  some  other  writing, 
without  recourse  to  parol  proof  to  supply 
them.  Blumauer-Frank  Drug  Co.  v.  Young, 

30  Ida.  501;    167  Pac.  21. 

§6082 

The  right  to  impeach  a  witness  and 
the  methods  of  impeachment  are  statutory 
and  to  avail  one's  self  of  the  right  the 
statute  must  be  followed.  Boeck  v.  Boeck, 
29  Ida.  639;  161  Pac.  576. 

§6314 

CRO^S-REFERENCES 

Right  to  discharge  from  arrest  for  hav- 
ing intoxicating  liquors  in  possession, 
contrary  to  law.    See  note  post,  §  7578. 


§  6384 

CROSS-REFERENCES 

"Dealing"  in  county  warrants.  See  note 
ante,  §  258. 

§6385 

Sufficiency  of  information  for  making  a 
false  claim  based  upon  bonds.  State  v. 
Curtis,  29  Ida.  724;  161  Pac.  578. 

§6560 

CROSS-REFERENCES 

Sufficiency  of  information  for  murder. 
See  note"  post,  §  7677. 

§6737 

The  same  rule  does  not  apply  to  libel 
and  slander  in  determining  whether  words 
are  actionable  per  se,  words  being  libel- 
ous, if  written  or  printed  and  so  com- 
municated to  third  persons,  when  they 
tend  to  blacken  the  reputation  of  the  in: 
dividual  they  bear  reference  to,  hold  him 
up  to  ridicule,  or  excite  wrath  against 
him;  thus  it  is  libelous  to  write  and  pub- 
lish the  statement  that  a  man  does  not 
speak  the  truth.  Dwyer  v.  Libert,  30  Ida. 
576;    167  Pac.  651. 

§6812 

Under  the  law  against  lewdness,  there 
is  no  offense  unless  the  parties  either 
live  together  and  cohabit  as  man  and 
wife,  or  lewdly  and  notoriously  associate 
together;  and  the  omission  to  allege  one 
or  the  other  of  these  acts  in  a  complaint 
charging  lewdness  is  fatal  to  it.  State  v. 
Cole,  —  Ida.  — ;    174  Pac.  131. 

§6872 

This  section  is  not  unconstitutional. 
State  v.  Butterfield,  30  Ida.  415;  165  Pac. 
218. 

If  the  usual  and  customary  use  of  a 
range  has  been  for  cattle,  then  it  is  a 
cattle  range;  but  if  the  usual  and  cus- 
tomary use  of  the  range  has  been  for 
sheep,  then  it  is  not  a  "cattle  range." 
State  v.  Butterfield,  30  Ida.  415;  165  Pac. 
218. 

If  the  usual  and  customary  use  of  a 
range  has  been  by  both  cattle  and  sheep, 
then  it  is  not  a  "cattle  range,"  but  a 
cattle  and  sheep  range.  State  v.  Butter- 
field, 30  Ida.  415;    165  Pac.  218. 
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The  question  of  whether  a  man  is  com- 
mitting a  crime  by  herding  his  sheep 
upon  a  certain  range  depends  upon  the 
character  of  that  range,  and  such  char- 
acter, in  turn,  depends  upon  the  past  acts 
and  attitude  of  the  cattle  men  and  sheep 
men  in  regard  to  it.  State  v.  Butterfield, 
30  Ida.  415;    165  Pac.  218. 

§6909 

If  a  motorman,  in  charge  of  a  special 
train  running  from  a  place  in  one  state 
to  a  place  in  another  state,  is  injured  in 
a  collision,  his  right  to  recover  depends 
upon  the  federal  statutes,  the  employers' 
liability  act  and  the  safety  appliance 
acts,  to  which  all  state  legislation  af- 
fecting the  subject-matter,  such  as  this 
section  and  section  6926,  post,  must 
yield.  Spokane  &  I.  E.  R.  Co.  v.  Camp- 
bell, 241  U.  S.  497;  60  L.  Ed.  1125;  36  Sup. 
Ct.  Rep.  683. 

§6926 

CROSS-REFERENCES 

When  state  legislation  must  yield,  in 
personal  injury  cases,  to  federal  legisla- 
tion.    See  note  ante,  §  6909. 

§7122 

It  is  the  absolute  right  of  the  stock- 
holder of  a  corporation  to  inspect  and  to 
take  copies  of  the  records  of  the  corpora- 
tion in  which  he  holds  stock.  Pfirman  v. 
Success  Min.  Co.,  30  Ida.  468;  166  Pac. 
216. 

§7144 

A  landowner  whose  land,  by  reason  of 
its  sloping  character,  sheds  water, 
brought  thereon  for  irrigation  purposes, 
can  not  be  deemed  guilty  of  waste;  he 
has  a  right  to  divert  sufficient  water 
properly  to  irrigate  his  land,  and  the  fact 
that  sloping  land  requires  more  water 
than  level  land  can  not  defeat  this  right. 
Beasley  v.  Engstrom,  —  Ida.  — ;  168  Pac. 
1145. 

§7145 

CROSS-REFERENCES 

Effect  of  prosecution  under  wrong  stat- 
ute.   See  note  post,  §  7146. 

§7146 

Though  a  person  has  been  charged 
under  this  section,  instead  of  under  sec- 


tion 7145,  with  a  misdemeanor,  does  not 
rebut  the  fact  that  a  crime  had  been  com- 
mitted; and,  where,  it  affirmatively  ap- 
pears that  the  defendant  was  guilty  of  a 
criminal  offense,  he  can  not  successfully 
maintain  an  action  for  malicious  prose- 
cution. Nettleton  v.  Cook,  30  Ida.  82;  163 
Pac.  300. 

§7178 

New  section  added.     Laws  of  1917,  p. 

446. 

§7233 

Amended.   Laws  of  1917,  p.  447. 

§7459 

Acts  of  misfeasance  do  not  come  within 
the  provisions  of  this  section.  Corker  v. 
Cowen,  30  Ida.  213;  164  Pac.  85;  Corker 
v.  Ake,  30  Ida.  218;  164  Pac.  87. 

The  object  of  the  statute  providing 
summary  proceedings  for  the  removal  of 
an  officer  guilty  of  charging  and  collect- 
ing illegal  fees  is  to  enable  an  individual, 
having  the  knowledge  that  an  officer  is 
using  his  official  position  as  a  medium 
of  extortion  and  wrong,  to  oust  said  offi- 
cial. Corker  v.  Cowen,  30  Ida.  213;  164 
Pac.  85;  Corker  v.  Ake,  30  Ida.  218;  164 
Pac.  87. 

A  member  and  clerk  of  the  board  of 
school  trustees  of  a  school  district  is  not 
subject  to  removal,  under  this  section, 
for  receiving  $75  annually,  in  addition  to 
her  salary,  for  making  copies  of  the  cen- 
sus report;  such  a  contract,  though  it 
may  be  illegal,  does  not  come  within  the 
spirit  of  that  section.  Corker  v.  Cowen, 
30  Ida.  213;  164  Pac.  85;  Corker  v.  Ake, 
30  Ida.  218;  164  Pac.  87. 

An  appeal  lies  from  a  judgment  for  the 
defendant  in  an  action  instituted  to  oust 
from  office  a  member  of  the  board  of 
directors  of  an  irrigation  district.  Worth- 
man  v.  Shane,  —  Ida.  — ;  173  Pac.  750; 
Worthman  v.  Reynolds,  —  Ida.  — ;  173 
Pac.  751;  Worthman  v.  Barnes,  —  Ida.  — ; 
173  Pac.  751. 

§7522 

CROSS-REFERENCES 

Right  to  reward  for  making  arrest.  See 
note  post,  §  7540. 
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EDITORIAL  NOTES 

Right  of  public  officer  to  reward.  Ann. 
Cas.  1912C,  1294;   11   L.  R.  A.  398. 

Sufficiency  of  performance  to  entitle 
person  to  reward.  Ann.  Cas.  1915B,  667; 
8  Am.  &  Eng.  Ann.  Cas.  860. 

Knowledge  of  offer  as  prerequisite  to 
right  to  reward.    Ann.  Cas.  1915B,  671. 

§7540 

On  grounds  of  public  policy,  an  officer 
is  not  entitled  to  any  part  of  the  reward 
offered  for  the  apprehension  of  a  crimi- 
nal, where  the  officer,  in  arresting  such 
criminal  simply  acts  within  the  line  of  his 
duty.  Union  Pac.  R.  Co.  v.  Belek,  211 
Fed.  699. 

If  a  peace  officer  has  no  warrant  and 
does  not  know,  or  have  any  reasonable 
cause  to  believe,  that  a  suspected  person, 
for  whom  a  reward  has  been  offered  in 
another  state  as  a  train  robber,  is  guilty 
of  a  felony,  there  does  not  appear  to  be 
any  duty  imposed  upon  the  officer  to 
arrest  such  fugitive  from  justice;  he  is 
not  therefore  precluded  from  earning  the 
reward;  his  duty  is  to  be  judged  by  the 
knowledge  he  possesses  at  the  time  of 
making  the  arrest;  if  he  dies  after  earn- 
ing the  reward,  his  administrator  is  en- 
titled thereto.  Union  Pac.  R.  Co.  v.  Belek, 
211  Fed.  699. 

§7578 

A  person  charged  with  having  intoxi- 
cating liquors  in  his  possession,  contrary 
to  law,  must  be  discharged  where  there 
is  no  evidence  that  such  liquors  were 
brought  upon  his  premises  with  his 
knowledge  or  consent.  Ex  parte  Baugh, 
30  Ida.  387;   164  Pac.  529. 

§  7655 

CROSS-REFERENCES 

Change  of  venue  in  appealed  misde- 
meanor cases.     See  note  post,  §  7768. 

§7657 

CROSS-REFERENCES 

Misnomer  of  offense  in  indictment  or 
information.    See  note  post,  §  7677. 

§7662 

Objection  can  not  be  successfully  made 
to  an  information  because  of  a  statement 


therein  that  the  person  charged  is  a  fugi- 
tive from  justice.  State  v.  Curtis,  29  Ida. 
724;   161  Pac.  578. 

§7677 

Where  an  information  incorrectly  names 
an  offense,  but  states  special  facts  show- 
ing what  it  really  is,  the  defendant  is  not 
prejudiced  by  the  mistake  in  designation; 
and  a  judgment  convicting  him  of  the 
offense  which  the  facts  pleaded  constitute, 
will  not  be  disturbed.  State  v.  Curtis,  29 
Ida.  724;   161  Pac.  578. 

An  information  for  murder,  charging 
that  the  defendant  "did  then  and  there, 
wilfully,  unlawfully,  feloniously,  and  with 
malice  aforethought  kill  and  murder,"  a 
person  named,  "a  human  being,"  satis- 
fies the  requirements  of  this  section  and 
of  sections  7678,  7679,  and  7686,  post. 
State  v.  Lundhigh,  30  Ida.  365;  164  Pac. 
690. 

§7678 

CROSS-REFERENCES 

Sufficiency  of  information  for  murder. 
See  note  ante,  §  7677. 

§7679 

CROSS-REFERENCES 

Misnomer  of  offense  in  indictment  or 
information.    See  note  ante,  §  7677. 

Sufficiency  of  information  for  murder. 
See  note  ante,  §  7677. 

§7686 

CROSS-REFERENCES 

Sufficiency  of  information  for  murder. 
See  note  ante,  §  7677. 

§7697 

One  who  aids  and  abets  in  the  commis- 
sion of  a  crime  may  be,  under  this  sec- 
tion, properly  charged  and  tried  as  a 
principal.  State  v.  Curtis,  30  Ida.  537;  165 
Pac.  999. 

§7768 

A  district  court,  to  which  an  appeal  in 
a  misdemeanor  case  has  been  taken  from 
a  judgment  of  a  justice  of  the  peace,  has 
no  jurisdiction  to  make  an  order  whereby 
the  trial  is  to  be  had  in  the  district  court 
of  another  county;  the  appeal  was  taken 
for  a  trial  de  novo.  State  v.  Cowen,  29 
Ida.  783;   162  Pac.  674. 
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§7775 

CROSS-REFERENCES 

Change  of  venue  in  appealed  misde- 
meanor cases.    See  note  ante,  §  7768. 

§7781 

A  verdict  in  misdemeanor  cases  needs 
the  concurrence  of  but  five-sixths  of  the 
jury,  while  one  in  a  felony  case  must  be 
unanimous;  a  reason  is  here  found  why, 
in  an  indictment  charging  the  defendant 
with  the  second  commission  of  a  partic- 
ularly described  offense,  the  first  com- 
mission must  be  set  forth;  the  first 
offense  is  a  mere  indictable  offense,  while 
the  repetition  is  a  felony.  State  v.  Schem- 
inisky,  —  Ida.  — ;    174  Pac.  611. 

§7826 

Where  a  defendant  is  represented  by 
counsel  on  the  trial  and  exercises  his 
right  to  challenge  jurors,  he  is  not  preju- 
diced by  the  neglect  of  the  trial  court  to 
advise  him,  in  accordance  with  the  stat- 
ute that,  if  he  intends  to  challenge  an  in- 
dividual juror,  he  must  do  so  before  the 
jury  is  sworn.  State  v.  Smith,  30  Ida. 
337;    164  Pac.  519. 

§7855 

In  all  criminal  trials  the  information 
must  be  read  to  the  jury,  therefore  where 
one  person,  of  several  charged  jointly,  is 
being  separately  tried,  objection  can  not 
be  made  to  any  reading  of  the  instrument 
at  all,  on  the  ground  that  a  part  refers 
wholly  to  a  party  not  on  trial;  in  such  a 
case,  the  objection  should  be  to  the  read- 
ing of  that  particular  part.  State  v.  Cur- 
tis, 29  Ida.  724;  161  Pac.  578. 

There  is  no  statute  expressly  requiring 
that  a  record  be  kept  of  the  reading  to 
the  jury  of  the  indictment  or  information 
in  a  criminal  case  and  the  statement  to 
them  of  the  plea;  the  presumption,  there- 
fore, is,  when  the  record  is  silent  on  the 
point,  that  the  proceedings  were  regular 
and  that  the  law  was  complied  with.  Ex 
parte  Allen,  —  Ida.  — ;  170  Pac.  921. 

§7860 

Under  this  section,  as  amended  in  1911, 
the  granting  or  refusing  of  a  new  trial, 
to  one  charged  jointly  with  the  crime 
of  grand  larceny,  rests  in  the  sound  dis- 
cretion of  the  trial  court.  State  v.  Smith, 
30  Ida.  337;   164  Pac.  519. 


§7866 

Erroneous  instruction,  in  a  prosecu- 
tion for  murder,  as  to  the  burden  of  prov- 
ing self-defense  by  a  preponderance  of 
the  evidence.  State  v.  Lundhigh,  30  Ida. 
365;  164  Pac.  690. 

§7942 

Where  a  party,  against  whom  a  trial 
court  has  made  an  order  refusing  to  set 
aside  an  indictment  or  information,  or 
overruling  a  demurrer,  fails  to  preserve 
an  exception  in  the  record,  he  waives 
his  objection  and  can  not  have  the  order 
reviewed.  State  v.  Maguire,  —  Ida.  — ; 
169  Pac.  175. 

§7946 

Instructions  in  writing  requested  by 
the  state  and  given,  or  requested  by  the 
defendant  and  refused,  are  deemed  ex 
cepted  to;  the  questions  presented 
thereby  need  not,  therefore,  be  preserved 
in  the  bill  of  exceptions  in  order  to  be 
reviewed  by  the  appellate  court.  State  v. 
Lundhigh,  30  Ida.  365;   164  Pac.  690. 

§7994 

Under  the  Act  of  1915,  providing 
against  the  transporting  of  intoxicating 
liquors  into  a  prohibition  district,  the  sen- 
tence, upon  conviction,  may  be  fine  and 
imprisonment  and,  in  addition,  imprison- 
ment until  the  fine  is  paid,  in  case  the 
fine  is  withheld  by  the  defendant.  State 
v.  Anderson,  —  Ida.  — ;    174  Pac.  124. 


§7995 

CROSS-REFERENCES 

Construed     with     other 
note  ante,  §  7994. 


sections.      See 


§8006 

CROSS-REFERENCES 

Construed     with    other 
note  ante,   §  7994. 

§8007 

CROSS-REFERENCES 

Construed     with     other 
note  ante,  §  7994. 


sections.      See 


sections.     See 


§8042 

This  section  requires  specifications  of 
the  particulars,  in  which  the  evidence  is 
insufficient  to  sustain  the  verdict  to  be 
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made  in  the  appellant's  brief,  in  order 
that  any  question  of  the  insufficiency  of 
the  evidence  may  be  reviewed  by  the  su- 
preme court;  such  questions  are  not  pre- 
sented unless  such  specification  is  made. 
State  v.  Maguire,  —  Ida.  — ;  169*  Pac.  175. 

§8043 

The  statute  enacted  pursuant  to  sec- 
tion 13  of  article  5  of  the  state  constitu- 
tion sets  forth  the  matters  subject  to 
appeal  by  the  state  in  a  criminal  cause, 
and,  except  as  therein  set  forth,  the  state 
has  in  such  causes  no  right  of  appeal. 
State  v.  Grady,  —  Ida.  — ;  170  Pac.  85. 

§8321 

The  giving  of  notice  of  appeal  in  the 
manner  provided  by  this  section  is  neces- 
sary to  the  jurisdiction  of  the  appellate 
court.  State  v.  Leeper,  30  Ida.  534;  165 
Pac.  997. 

A  notice  of  appeal  need  not  be  signed; 
the  lack  of  a  signature  thereto  of  the 
appellant  or  of  his  attorney  is  a  formal, 
rather  than  a  jurisdictional,  defect  and 
may  be  waived;  and  such  defect  is  waived 
by  a  written  acceptance  of  "service  of  a 
true  copy  of  the  within  notice  of  appeal." 
State  v.  Leeper,  30  Ida.  534;  165  Pac.  997. 

§8324 

A  failure  to  comply  with  this  section 
results  only  in  failure  to  stay  the  execu- 
tion of  the  judgment  of  the  trial  court; 
where  the  case  was  commenced  in  the 
probate  court,  such  failure  does  not  de- 
feat the  jurisdiction  of  the  district  court 
on  appeal  to  hear  the  case,  nor  does  it 
render  the  appeal  subject  to  dismissal. 
State  v.  Leeper,  30  Ida.  534;  165  Pac.  997. 

§8342 

Under  this  section  and  section  3816, 
ante,  the  supreme  court  has  authority  to 
make  a  writ  of  habeas  corpus  returnable 
before  any  district  court.  Jain  v.  Priest, 
30  Ida.  273;    164  Pac.  364. 

§  8351 

In  habeas  corpus  proceedings  instituted 
by  a  woman  to  inquire  into  the  cause  of 


the  restraint  of  the  person  of  her  minor 
daughter,  committed  to  the  industrial 
training  school,  the  district  court  has 
power  to  require  the  defendant  to  make 
proper  return  to  the  writ,  setting  forth, 
not  only  the  authority  under  which  he  has 
the  custody  of  the  child,  but  also  the  rea- 
sons, if  any  there  be,  why  the  plaintiff  is 
not  a  suitable  person  to  have  the  guar- 
dianship and  custody  of  her  daughter. 
Allen  v.  Williams,  —  Ida.  — ;  171  Pac. 
493. 

§8354 

Under  this  section  a  court  can  go  back 
of  the  order  of  commitment  made  by  a 
magistrate  and  inquire  into  the  question 
of  probable  cause,  and  the  prisoner  is 
entitled  to  his  discharge  unless  there  is 
some  evidence  tending  to  show  that  a 
public  offense  has  been  committed  and 
that  there  is  some  cause  to  believe  that 
the  accused  committed  it.  Ex  parte 
Baugh,  30  Ida.  387;  164  Pac.  529. 

§8416 

The  authority  to  hold  one  in  extradi- 
tion proceedings,  instituted  under  the 
statute,  the  culmination  of  which  means 
the  removal  of  the  person  to  another 
state,  is  quite  distinct  from  the  authority 
to  make  a  preliminary  arrest,  until  a 
proper  complaint  can  be  made  and  a  war- 
rant obtained.  Union  Pac.  R.  Co.  v.  Belek, 
211  Fed.  699,  707. 

The  authority  to  hold  a  prisoner  for  a 
reasonable  time  for  extradition  proceed- 
ings to  be  instituted  has  been  many  times 
affirmed;  and  the  power  of  the  proper 
peace  officer  to  make  arrest,  without  a 
warrant,  of  a  fugitive  from  justice,  pro- 
vided such  officer  has  reasonable  cause 
to  believe  that  the  fugitive  has  committed 
a  felony,  has  also  been  declared.  Union 
Pac.  R.  Co.  v.  Belek,  211  Fed.  699,  707. 

§8418 

CROSS-REFERENCES 

Nature  of  authority  to  hold  one  in  ex- 
tradition proceedings.  See  note  ante, 
§  8416. 


ANNOTATIONS  OF  STATUTES 


Revised  Statutes  1887,  sees.  2708,  2709 

These  sections  concerning  the  rights  of 
adopted  children  were  incorporated  in  the 
Revised  Codes  as  sees.  2707,  2708.  Scott 
v.  Scott,  247  Fed.  976. 

sec.  2710 


If  it  be  assumed  that  this  section  limits 
the  term  of  any  contract  or  grant  with 
any  water  conipany,  corporate  or  other- 
wise, the  most  that  can  be  said  is  that 
such  a  grant  for  an  indefinite  term  is 
thereby  limited  to  a  term  of  fifty  years. 
Boise  A.  H.  &  C.  Water  Co.  v.  Boise  City, 
230  TJ.  S.  84;  57  L.  Ed.  1400;  33  Sup.  Ct. 
Rep.  997. 

Laws  of  1903,  p.  249,  sec.  37 

Where  certificates  of  indebtedness,  is- 
sued by  the  state  engineer,  under  a  valid 
order  of  court  made  under  this  statute, 
represent  a  judgment  entered  for  costs, 
the  holders  of  such  certificates  are  the 
legal  owners  of  the  judgment.  Idaho  T. 
&  S.  Bank  v.  Ridenbaugh,  29  Ida.  647; 
161  Pac.  868.  See  B.  M.  Co.'s  Current 
Digest;  titles,  Appeal  and  Error;  Judg- 
ment. 

sec.  2711 


This  section  as  amended  in  1905  be- 
came section  2839,  Rev.  Codes;  the  pro- 
visions of  the  original  section  were  taken 
from  the  California  statute,  and  had  no 
application  to  individuals  supplying  water 
to  cities  and  towns;  any  burden  imposed 
upon  water  companies  by  such  provisions 
could  be  removed  without  contravening 
the  obligation  of  any  contract  within  the 
prohibition  of  the  constitution.  Boise 
A.  H.  &  C.  Water  Co.  v.  Boise  City,  230 
U.  S.  84;  57  L.  Ed.  1400;  33  Sup.  Ct.  Rep. 
997. 

Laws  of  1909,  p.  9 

State  legislation  prohibiting  the  intra- 
state shipment  of  intoxicating  liquors 
into  "dry"  territory  for  the  individual  use 
of  the  consignee,  is  valid.  United  States 
v.  Oregon-WTashington  R.  &  Nav.  Co.,  210 
Fed.  378. 


sec.  25,  pp.  9,  17 

Under  this  statute,  it  is  unlawful  to 
deliver  intoxicating  liquors  to  any  per- 
son, within  any  point,  place,  or  district, 
in  the  state  of  Idaho,  where  the  sale  of 
intoxicating  liquors  is  prohibited,  whether 
they  are  intended  for  mere  personal  use 
or  not;  it  makes  no  difference  that  the 
mere  possession  of  such  liquors  has  not 
been  made  a  crime,  nor  that  the  delivery 
was  made  through  an  interstate  ship- 
ment. Kirtley  v.  Oregon  Short  Line  R. 
Co.,  —  Ida.  — ;   169  Pac.  172. 


-p.  17 


The  statute  of  1909,  prohibiting  the 
transportation  of  intoxicating  liquors  into 
a  prohibition  district  does  not  contravene 
any  constitutional  provision  as  to  due 
process  of  law  and  is  a  valid  exercise 
of  the  police  power.  State  v.  Cummins, 
—  Ida.  — ;  165  Pac.  216.  See  B.  M.  Co.'s 
Current  Digest;  titles,  Constitutional 
Law;  Intoxicating  Liquors. 

p.  38 


Under  section  2  of  this  act,  the  pro- 
bate court  has  power  to  appoint  a  be- 
nevolent or  charitable  society  as  the 
guardian  of  a  child;  it  is  also  provided 
therein  that  the  society  shall  continue  to 
be  the  guardian  during  the  minority  of 
the  child,  unless  the  guardianship  is  can- 
celled by  the  board  of  directors  of  the 
society;  but  this  provision  does  not  de- 
prive the  probate  court  of  its  control 
over  the  society  as  guardian.  Jain  v. 
Priest,  30  Ida.  273;   164  Pac.  364. 

In  cases  arising  under  section  2  of  this 
act,  where  a  child  is  taken  from  the  pa- 
rents without  their  consent  on  the  ground 
that  they  are  not  proper  persons  to  have 
the  custody  of  it,  the  law  does  not  give 
the  society  power  to  consent  to  the  adop- 
tion of  the  child,  nor  does  it  provide  that 
the  rights  of  the  natural  parents  shall 
cease;  in  such  cases  the  society  simply 
becomes  the  guardian  of  the  child,  sub- 
ject to  the  control  of  the  probate  court. 
Jain  v.  Priest,  30  Ida.  273;  164  Pac.  364. 
See  B.  M.  Co.'s  Current  Digest;  titles, 
Adoption;  Guardian  and  Ward. 


(31) 
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-p.  82 


Any  attempt,  under  this  statute,  by  a 
trial  court  to  fix  a  maximum  sentence, 
where  such  sentence  is  fixed  by  law,  is 
surplusage.  State  v.  Lottridge,  29  Ida. 
53;  155  Pac.  487;  162  Pac.  672.  See 
B.  M.  Co.'s  Current  Digest;  title,  Crimi- 
nal Law. 

p.  149 

The  legislature  did  not  intend,  by  the 
act  of  1909,  p.  149,  relating  to  the  fore- 
closure of  chattel  mortgages,  to  require 
the  mortgagee  to  make  a  demand  upon 
the  mortgagor  to  turn  over  the  property 
peacefully  before  placing  his  affidavit  of 
demand  in  the  hands  of  the  proper  official, 
"if  the  mortgagor  can  not  be  found  within 
the  county  wherein  the  mortgage  is  being 
foreclosed."  Hudson  v.  Carlson,  —  Ida. 
— ;  170  Pac.  100.  See  B.  M.  Co.'s  Current 
Digest;  title,  Chattel  Mortgages. 

— —p.  207,  sec.  31 

The  primary  election  law  does  not  de- 
clare that  a  member  of  one  political 
party  may  not  seek  and  receive  a  nomina- 
tion to  office  from  a  separate  and  distinct 
political  organization,  but  intimates,  on 
the  contrary,  that  he  may.  Donovan  v. 
Dougherty,  Hamilton  v.  Dougherty,  — 
Ida.  — ;  174  Pac.  701.  See  B.  M.  Co.'s 
Current  Digest;    title,  Elections. 

p.  211 


The  statute  of  1909,  as  amended  by 
the  session  laws  of  1913,  p.  550,  was 
passed,  not  for  the  mere  purpose  of  rais- 
ing revenue,  although  it  does  provide  for 
license  fees,  but  as  a  public  regulation  de- 
signed to  protect  those  who  purchase 
the  services  of  or  buy  stallions;  it  was 
clearly  meant  to  insure  the  buyer  of  an 
animal  free  from  the  defects  and  diseases 
mentioned  in  the  statute  and  one  able  to 
answer  the  purposes  for  which  it  was 
sold.  Zimmerman  v.  Brown,  30  Ida.  640; 
166  Pac.  924.  See  B.  M.  Co.'s  Current 
Digest;   title,  Contracts;   Usury. 

Laws  of  1911,  chap.  55,  p.  120 

This  statute  is  not  applicable  to  a  case 
where  a  highway  district,  an  integral  part 
of  a  county,  seeks  to  recover  an  appor- 
tionment of  the  cost  paid  by  it,  through 
taxation,  of  bridges  built  by  the  board  of 
county  commissioners  within  the  county 
but  outside  of  such  district,  and  for  the 


cost  of  which  a  tax  was  imposed  upon 
all  taxable  property  in  the  county,  includ- 
ing that  in  such  district.  Nampa  H.  Dis- 
trict v.  Canyon  County,  30  Ida.  446;  165 
Pac.  1126.  See  B.  M.  Co.'s  Current  Di- 
gest; title,  Counties. 


-chap.   111,  p.  367 


This  statute  amended  Rev.  Codes, 
§  4807,  relative  to  appeal  from  a  final 
judgment  and  from  an  order  granting  or 
refusing  a  new  trial.  Thompson  v.  Har- 
ris, —  Ida.  — ;  163  Pac.  611.  See  B.  M. 
Co.'s  Current  Digest;  title,  Appeal  and 
Error. 

chap.  159,  p.  483 


It  was  the  intention  of  the  legislature, 
in  passing  this  statute,  to  have  a  com- 
plete code  and  system  for  the  creation, 
government,  and  regulation,  not  only  of 
ordinary  school  districts  but  of  indepen- 
dent school  districts,  and  to  give  effect 
to  that  intention  a  court  will  disregard 
the  words  "or  independent  school  dis- 
tricts," found  in  the  amendatory  act  of 
1913,  chap.  119,  sec.  47,  subd.  b;  those 
words  are  surplusage  and  may  be  re- 
jected. Carlson  v.  Mullen,  29  Ida.  795; 
162  Pac.  332.  See  B.  M.  Co.'s  Current 
Digest;  titles,  Schools  and  School  Dis- 
tricts;  Statutes. 

chap.  170,  p.  565 


This  statute,  by  its  terms,  is  limited  to 
the  employer  of  labor;  it  can  not  be  so 
construed  as  to  embrace  the  owner  of 
property  upon  which  labor  is  performed, 
when  such  owner  was  not  the  employer 
of  the  laborers  in  question.  Fenn  v.  La- 
tour  Creek  R.  Co.,  29  Ida.  521;  160  Pac. 
941.  See  B.  M.  Co.'s  Current  Digest; 
titles,  Master  and  Servant;   Railroads. 

Laws  of  1913,  chap.  16,  p.  58 

This  statute  does  not  provide  for  an 
appeal  from  an  order  of  the  district 
court  declaring  a  proposed  drainage  dis- 
trict duly  organized,  but  an  appeal  from 
an  order  of  the  court  confirming  the  re- 
port of  the  commissioners  is  provided 
for,  on  which  appeal  an  objecting  prop- 
erty owner's  right  to  have  his  land  ex- 
cluded might  properly  be  raised,  but  he 
can  not  do  this  by  attempting  to  appeal 
from  the  order  of  the  district  court  which 
follows  the  first  hearing  upon  the  peti- 
tion. In  re  Organization  of  Drainage  Dis- 
trict,  No.    1,   of  Ada   County;    Hayes   v. 
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Farmers'  Union  Ditch  Co.,  30  Ida.  351; 
164  Pac.  1018.  See  B.  M.  Co.'s  Current 
Digest;   title,  Drains. 

The  drainage  district  law  of  1913,  as  it 
stood  before  amendment,  provided  for 
assessments  for  the  costs  of  the  proposed 
works  according  to  the  benefits  received 
by  each  tract  of  land  assessed,  except 
that,  if  municipalities  or  corporations,  in 
the  judgment  of  the  commissioners, 
should  bear  a  part  of  the  expense,  or  as 
such  would  derive  public  or  special  bene- 
fit from  the  whole  or  part  of  such  pro- 
posed works,  they  should  so  report  and 
assess  the  amount  of  such  benefits.  Burt 
v.  Farmers'  Co-operative  Irr.  Co.,  30  Ida. 
752;  168  Pac.  1078,  1082.  See  B.  M.  Co.'s 
Current  Digest;  titles,  Constitutional 
Law;   Drains;   Waters  and  Watercourses. 

Under  this  statute,  concerning  the  es- 
tablishment of  drainage  districts,  the  ben- 
efits were  to  be  determined  upon  the  prin- 
ciples governing  special  assessments  in 
local  improvement  districts,  and  were 
required  to  be  levied  with  relation  to  the 
enhanced  value  of  the  tracts  assessed; 
this  law  was  well  adapted  to  the  opera- 
tions of  districts  where  swampy  condi- 
tions were  due  to  natural  causes.  Burt  v. 
Farmers'  Co-operative  Irr.  Co.,  30  Ida. 
752;  168  Pac.  1078,  1082.  See  B.  M.  Co.'s 
Current  Digest;  titles,  Constitutional 
Law;   Drains;   Waters  and  Watercourses. 

chap.  16,  p.  63,  sec.  9 


Where  there  are  several  rights  of  way, 
it  is  proper  to  consider  each  right  of 
way  as  one  entire  easement;  this  statute 
does  not  require  that  each  right  of  way 
or  easement  shall  be  divided  up  into 
small  parcels  and  an  assessment  fixed 
against  each  parcel.  In  re  Drainage  Dis- 
trict, No.  1;  Burt  v.  Farmers'  Co-opera- 
tive Canal  Co.,  29  Ida.  377,  396;  161  Pac. 
315.  See  B.  M.  Co.'s  Current  Digest; 
titles,  Constitutional  Law;  Drains;  Taxa- 
tion. 

That  portion  of  subdivision  5  of  sec- 
tion 9  of  the  drainage  district  act  of  1913, 
relating  to  assessments  upon  municipali- 
ties or  corporations  does  not  apply  to  a 
.case  wherein  an  effort  is  made  to  require 
high  lands  to  contribute  to  the  reclama- 
tion of  low  lands  injured  from  seepage 
or  saturation  by  irrigation  water  from 
such  high  lands.  Burt  v.  Farmers'  Co- 
operative Irr.  Co.,  30  Ida.   752;    168   Pac. 


1078.      See    B.    M.    Co.'s   Current   Digest; 
titles,  Constitutional  Law;  Drains;  Waters 
and  Watercourses. 

The  assessments  upon  municipalities  or 
corporations,  referred  to  in  subdivision  5 
of  section  9  of  the  drainage  district  act 
of  1913,  are  not  to  be  made  as  benefits 
to  any  tract  of  land,  but  are  to  be  made 
upon  the  theory  of  public  benefits,  spe- 
cially applicable  to  a  municipality  or  cor- 
poration, for  which  it  is  proper  that  the 
municipality  or  corporation  should  be  as- 
sessed, such  assessment  to  be  paid  out  of 
the  general  funds  of  such  municipality  or 
corporation.  Burt  v.  Farmers'  Co-opera- 
tive Irr.  Co.,  30  Ida.  752;  168  Pac.  1078. 
See  B.  M.  Co.'s  Current  Digest;  titles, 
Constitutional  Law;  Drains;  Waters  and 
Watercourses. 

chap.  27,  sec.  6,  p.  126 

Under  this  statute,  where,  a  defendant 
has  been  charged  with  maintaining  a 
liquor  nuisance,  it  is  not  error  on  the  trial 
to  admit  in  evidence  the  records  kept  by 
a  railroad  company  and  an  express  com- 
pany, although  the  genuineness  of  such 
records  has  not  been  proved,  to  show 
who  was  the  real  consignee,  authorized 
to  receipt  for  shipments  of  intoxicating 
liquors  used  in  violation  of  law  within  a 
prohibition  district;  it  is  not  necessary, 
under  this  statute,  to  identify  the  signa- 
ture of  the  consignee  to  make  such  rec- 
ords admissible  in  evidence.  State  v.  Ma- 
guire,  —  Ida.  — ;  169  Pac.  175. 

ch.  27,  sec.  7 


The  legislature,  in  1913,  in  making  regu- 
lations, in  addition  to  those  already  exist- 
ing, for  the  disposal  of  alcohol  and  intoxi- 
cating liquors  within  prohibition  districts, 
used  the  word  "territory,"  in  the  first 
clause  of  the  section,  as  meaning  the 
state,  or  a  political  subdivision  of  it, 
wherein  the  sale  of  intoxicating  liquor 
might  theretofore  have  been,  or  might 
thereafter  be,  prohibited  by  law,  and  the 
word,  used  but  once  in  the  section,  has 
the  same  meaning  when  applied  to  the 
second  clause.  State  v.  Morton,  —  Ida. 
— ;  171  Pac.  495.  See  B.  M.  Co.'s  Current 
Digest;  title,  Intoxicating  Liquors. 

A  "prohibition  district,"  within  the 
meaning  of  this  statute,  is  territory  in 
which  the  sale  of  intoxicating  liquor  is 
prohibited    by    law,    or    where    no    liquor 
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license  has  been  issued  in  accordance 
with  law.  State  v.  Morton,  —  Ida.  — ; 
171  Pac.  495.  See  B.  M.  Co.'s  Current 
Digest;   title,  Intoxicating  Liquors. 

Within  the  meaning  of  the  law  govern- 
ing the  sale  of  intoxicating  liquors, 
"units"  are  counties  and  municipalities; 
hence,  a  portion  of  a  county  outside  the 
limits  of  a  municipality  therein,  in  which 
city  the  sale  of  intoxicating  liquors  is 
permitted,  can  not  be  a  "prohibition  dis- 
trict," where  the  sale  of  intoxicating 
liquors  in  the  county  has  not  been  pro- 
hibited by  law,  though  no  license  for  the 
sale  of  such  liquors,  in  such  portion  of 
the  county,  has  been  granted.  State  v. 
Morton,  —  Ida.  — ;  171  Pac.  495.  See 
B.  M.  Co.'s  Current  Digest;  title,  Intoxi- 
cating Liquors. 

chap.  31,  p.  129 


Under  the  statute  of  1911,  as  amended 
in  1913,  a  county  mutual  fire  insurance 
company  may  be  organized,  but  there  can 
be  no  contract  of  insurance  between  it 
and  a  school  district;  under  the  consti- 
tution, a  school  district  is  prohibited 
from  becoming  a  member  of  such  a 
company.  School  Dist.  No.  8,  Twin  Falls 
County  v.  Twin  Falls  County  Mut.  Fire 
Ins.  Co.,  30  Ida.  400;  164  Pac.  1174.  See 
B.  M.  Co.'s  Current  Digest;  titles,  Estop- 
pel; Insurance;  Municipal  Corporations; 
Schools  and  School  Districts. 

sec.  92,  p.  201 


This  section,  prescribing  the  period  for 
making  assessments,  is  not  mandatory 
but  directory  only;  the  board  is  not  pro- 
hibited from  performing  the  primary  duty 
imposed  upon  it  after  the  fourth  Monday 
of  August;  the  provision  in  this  section 
prescribing  time  was  intended  for  the 
benefit  of  the  public,  and  not  for  the  pro- 
tection of  the  taxpayer;  it  falls  therefore 
within  the  general  rule  that  provisions  in 
revenue  laws,  fixing  the  time  within 
which  duties  are  to  be  performed,  are 
directory  only.  Idaho  Ry.  L.  &  P.  Co.  v. 
Monk,  —  Ida.  — ;   218  Fed.  682. 

sec.  96,  p.  202 


The  statute  makes  it  the  duty  of  the 
state  auditor  to  prepare  certified  state- 
ments of  the  assessment  of  property  by 
the  board  of  equalization,  and  to  trans- 
mit them  to  the  county  auditors  of  the 


several  counties  of  the  state;  when  he 
fails  to  do  so  the  writ  of  mandamus  is 
available  to  compel  him  to  perform  that 
duty.  Kootenai  County  v.  State  Board 
of  Equalization,  —  Ida.  — ;  169  Pac.  935. 
See  B.  M.  Co.'s  Current  Digest;  title, 
Taxation. 

sec.  95,  p.  203 


Although  the  fourth  Monday  of  August 
has  passed,  and  the  state  board  has  ad- 
journed without  fixing  a  date  of  meeting, 
it  may  subsequently  meet  and  put  upon 
the  property  of  a  taxpayer  a  valuation 
materially  increasing  a  tentative  valua- 
tion thereof  fixed  at  the  August  meeting, 
without  first  giving  him  actual  notice  and 
an  opportunity  to  be  heard,  where  he 
never  made  any  written  request  for  a 
hearing.  Idaho  Ry.  L.  &  P.  Co.  v.  Monk, 
—  Ida.  — ;  218  Fed.  682. 


chap.  58,  pp.  173,  230   (Revenue  Act, 

sec.  173) 

In  listing  the  capital  stock  of  a  national 
bank  for  assessment,  the  amounts  in- 
vested in  property  outside  of  the  county 
in  which  the  bank  is  located  are  not 
to  be  deducted  from  the  full  cash  value 
of  its  capital  stock,  but  a  deduction  is 
properly  allowed  for  amounts  invested  in 
a  bank  building,  furniture,  and  fixtures 
within  the  county  in  which  it  is  located. 
Weiser  Nat.  Bank  v.  Washington  County, 
30  Ida.  332;  164  Pac.  1014. 

However  vulnerable  this  statute  may 
be  to  attack,  its  constitutionality  can  not 
be  assailed  on  a  writ  of  review.  Weiser 
Nat.  Bank  v.  Washington  County,  30  Ida. 
332;  164  Pac.  1014.  See  B.  M.  Co.'s  Cur- 
rent Digest;  titles,  Constitutional  Law; 
Review,  Writ  of;   Taxation. 

chap.  61,  pp.  247,  269 

Sections  33  and  34  of  this  act  give  the 
public  utilities  commission  power  to  pre- 
scribe rules  and  regulations  for  the  per- 
formance of  any  service  or  the  furnishing 
of  any  commodity  supplied  by  a  public 
utility;  it  may  therefore  order  a  tele- 
phone company  to  eliminate  a  four-party 
line  service  and  to  install  a  two-party 
line  service.  City  of  Coeur  d'Alene  v. 
Public  Utilities  Commission,  29  Ida.  508; 
160  Pac.  751.  See  B.  M.  Co.'s  Current  Di- 
gest;  title,  Taxation. 


B.  M.  CO.'S  ANNOTATIONS  OF  STATUTES 


35 


-chap.  61,  pp.  290,  291,  sec.  66 


The  provision  of  this  section,  as  to  the 
admissibility  in  evidence,  of  the  findings 
of  the  public  utilities  commission,  does 
not  apply  to  the  state  board  of  equaliza- 
tion; that  board  is  not  a  court.  North- 
west L.  &  W.  Co.  v.  Alexander,  29  Ida. 
557;  160  Pac.  1106.  See  B.  M.  Co.'s  Cur- 
rent Digest;  titles,  Certiorari;  Public 
Utilities  Commission. 


■chap.  153,  p.  522,  sec.  901 


The  granting  of  a  petition  for  a  spe- 
cial levy  and  the  making  of  such  special 
levy  are  discretionary  with  the  board  of 
county  commissioners.  Potlatch  Lumber 
Co.  v.  Board  of  County  Commissioners,  29 
Ida.  399;  160  Pac.  256.  See  B.  M.  Co.'s 
Current  Digest;   title,  Highways. 

chap.  185,  p.  598,  sec.  15 


The  act  of  1913,  exacting  a  tax  from 
owners  of  property  within  the  state, 
which  is  insured  against  fire  by  com- 
panies not  authorized  to  transact  busi- 
ness within  the  state,  is  invalid  as  in 
violation  of  the  fourteenth  amendment  of 
the  federal  constitution,  when  applied  to 
contracts  made  and  to  be  performed  out- 
side of  the  state.  Hyatt  v.  Blackwell 
Lumber  Co.,  —  Ida.  — ;  173  Pac.  1083.  See 
B.  M.  Co.'s  Current  Digest;  title,  Consti- 
tutional Law. 

Laws  of  1915,  chap.  11,  p.  46,  sec.  19 

Pleadings,  proof,  and  question  for  jury 
under  this  statute.  State  v.  Scheminisky, 
—  Ida.  — ;   174  Pac.  611. 

chap.  16,  sec.  9a,  p.  58 

This  section  was  a  valid  and  constitu- 
tional exercise  of  the  police  power  by  the 
legislature;  it  is  well  within  the  constitu- 
tional power  of  the  legislature  to  require 
high  lands,  or  even  canals  or  irrigation 
systems,  to  contribute  to  the  reclamation 
of  low  and  water-logged  lands  to  the  ex- 
tent that  such  high  lands  and  canals  and 
irrigation  systems  are  answerable  for  in- 
jury to  such  low  lands  from  seepage  and 
saturation  by  irrigation  water.  Burt  v. 
Farmers'  Co-operative  Irr.  Co.,  30  Ida. 
752;  168  Pac.  1085.  See  B.  M.  Co.'s  Cur- 
rent Digest;  titles,  Constitutional  Law; 
Drains;  Waters  and  Watercourses. 


chap.  18,  p.  69 

The  state  board  of  equalization  has  no 
power  or  authority  to  apportion  valua- 
tions to  the  different  counties  of  the  state, 
in  regard  to  electric  current  transmission 
lines;  its  function  ends  when  it  has  de- 
termined the  assessed  valuation  of  such 
lines  within  each  county  separately. 
Kootenai  County  v.  State  Board  of  Equal- 
ization, —  Ida.  — ;  169  Pac.  935.  See 
B.  M.  Co.'s  Current  Digest;  title,  Taxa- 
tion. 

chapter  42,   sec.   9a 

This  section  provides  that  in  determin- 
ing the  amount  each  tract  of  land  will 
be  benefited  by  such  proposed  drainage 
system  the  commissioners  shall  consider 
the  injury  done  to  low  land  from  seepage 
and  saturation  by  irrigation  water  from 
high  land,  and  the  necessity  for  the  car- 
rying off  of  waste  water;  and  such  high 
lands  shall  be  considered  as  being  bene- 
fited to  the  extent  and  in  the  amount  that 
such  lands  are  answerable  for  injury  to 
low  lands  from  seepage  and  saturation  by 
irrigation  water.  Burt  v.  Farmers'  Co- 
operative Irr.  Co.,  30  Ida.  752;  168  Pac. 
1078,  1084.  See  B.  M.  Co.'s  Current  Di- 
gest; titles,  Constitutional  Law;  Drains; 
Waters  and  Watercourses. 

This  was  a  new  section,  added  to  chap- 
ter 16  of  the  laws  of  1913,  whereby  lands 
on  which  irrigation  water  may  be  brought 
by  artificial  means  and  which  contributes 
to  the  swampy  condition  of  lower  lands 
by  seepage  and  the  percolation  of  water 
through  the  soil,  to  be  assessed  in  a  just 
amount  for  the  construction  of  drainage 
works  for  the  reclamation  of  such  lower 
lands.  Burt  v.  Farmers'  Co-operative  Irr. 
Co.,  30  Ida.  752;  168  Pac.  1078,  1082.  See 
B.  M.  Co.'s  Current  Digest;  titles,  Consti- 
tutional Law;  Drains;  Waters  and  Water- 
courses. 

The  word  "responsible,"  in  the  seventh 
line  of  this  section,  may  be  construed 
to  mean  physically  responsible,  whether 
legally  responsible  under  the  law  or  not; 
then,  under  this  act,  ditch  companies  and 
corporations  may  be  assessed  whether 
the  damage  results  from  negligent  con- 
struction or  not.  In  re  Drainage  Dist. 
No.  1;  Burt  v.  Farmers'  Co-operative 
Canal  Co.,  29  Ida.  377,  396;  161  Pac.  315. 
See  B.  M.  Co.'s  Current  Digest;  titles, 
Constitutional  Law;   Drains;   Taxation. 
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chap.  94,  p.  216 

The  owners  of  a  project,  devised  and 
constructed  under  the  provisions  of  the 
Carey  Act  of  congress,  to  impound  all  the 
waters  coming  down  Salmon  river,  in 
Idaho,  have,  under  the  laws  of  Idaho, 
10  years  within  which  to  make  diversion 
of  the  water,  and  proof  thereof,  for  a  ben- 
eficial use;  if  the  water  is  not  applied  to  a 
beneficial  use  within  that  time,  the  appro- 
priation lapses.  Vineyard  L.  &  S.  Co.  v. 
Twin  Falls  S.  R.  L.  &  W.  Co.,  245  Fed.  9, 
29.  See  B.  M.  Co.'s  Current  Digest;  title, 
Waters  and  Watercourses. 

This  chapter  of  the  laws  of  1915 
amended  sections  3260,  3261,  Rev.  Codes. 
See  Laws  of  1915,  p.  216. 

Laws  of  1917,  chap.  47,  p.  106 

The  statute  of  1917,  amending  the  act 
of  1911,  prescribing  the  qualifications  of 
voters  at  school  elections,  including  bond 
elections,  is  in  conflict  with  the  consti- 
tution; it  purports  to  qualify  as  electors 
those  who  belong  to  classes  prohibited 
and  disqualified  by  the  constitution;  the 
act  of  1917  is  therefore  void  and  the  act 
of  1911  is  still  in  force  and  effect.  Grif- 
fith v.  Owens,  30  Ida.  647;  166  Pac.  922. 
See  B.  M.  Co.'s  Current  Digest;  titles, 
Constitutional  Law;  Schools  and  School 
Districts. 


chap.  70,  p.  215 

This  statute  does  not  authorize  the 
transfer  of  any  of  the  funds  properly  be- 
longing to  the  institutions  named  therein 


to  any  other  funds  in  the  state  treasury. 
Evans  v.  Van  Deusen,  —  Ida.  — ;  174  Pac. 
122.  See  B.  M.  Co.'s  Current  Digest;  title, 
Public  Lands. 

The  appropriation  bill  of  1917,  for  edu- 
cational purposes,  provides  that  all  funds 
received  by  and  for  the  use  of  any  of  the 
institutions  named  therein,  except  federal 
aid  received  from  the  national  govern- 
ment, shall  be  turned  in  to  the  state 
treasurer  every  month  by  the  board  or 
institution  receiving  them,  so  that  the 
treasurer  may  place  them  to  the  credit 
of  the  board  or  institution  which  he  finds 
they  properly  belong  to;  this  act  did  not 
amend  or  repeal  the  perpetual  appropria- 
tions made  to  certain  school  funds,  and 
is  not  inconsistent  therewith.  Evans  v. 
Van  Deusen,  —  Ida.  — ;  174  Pac.  122. 
See  B.  M.  Co.'s  Current  Digest;  title, 
Public  Lands. 

chap.  93,   p.  319 


Membership  of  a  political  party  is  not 
only  not  a  necessary  qualification  to  be- 
come its  candidate  for  office,  but  the 
means  for  procuring  such  a  nomination, 
by  one  not  such  a  member,  have  been 
provided  by  law.  If  it  is  not  desired  that 
a  candidate  may  procure  himself  to  be 
nominated  by  a  political  party,  the  prin- 
ciples and  doctrines  of  which  he  antag- 
onizes and  denounces  rather  than  es- 
pouses, relief  must  be  had  from  the 
legislature,  not  from  the  courts.  Donovan 
v.  Dougherty,  Hamilton  v.  Dougherty,  — 
Ida.  — ;   174  Pac.  701. 
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ACTION 

The  statute,  to  the  effect  that  there  is 
but  one  form  of  action  in  this  state  for 
the  enforcement  of  a  private  right,  is 
intended  solely  to  abolish  the  distinction 
between  actions  at  law  and  suits  in 
equity,  and  to  substitute  therefor  one 
action,  known  as  a  civil  action.  Kendrick 
State  Bank  v.  Barnum,  —  Ida.  — ;  173 
Pac.   1144. 

The  averments  of  the  complaint  must 
be  considered  together  with  the  prayer 
for  relief  in  order  to  determine  whether 
the  cause  is  one  at  law  or  in  equity. 
Johansen  v.  Looney,  30  Ida.  123;  163  Pac. 
303. 

To  determine  whether  a  proceeding  is 
an  action  at  law  or  a  suit  in  equity,  the 
court  must  be  influenced  by  the  aver- 
ments of  the  plaintiff's  petition  and  by 
the  body  and  substance  of  the  relief  that 
he  is  seeking.  Johansen  v.  Looney,  30 
Ida.  123;   163  Pac.  303. 

ACTION  ON  THE  CASE 

In  cases  where  one  is  damaged  as  the 
consequence  of  an  act,  rather  than  di- 
rectly by  the  act,  no  cause  of  action  arises 
until  injury  has  been  done,  or  actual  dam- 
age has  been  inflicted.  Boise  Dev.  Co.  v. 
Boise  City,  30  Ida.  675;   167  Pac.  1032. 

ADOPTION 

A  benevolent  or  charitable  society  does 
not  have  the  power,  under  section  2  of 
the  act  of  1909,  to  consent  to  the  adop- 
tion of  a  child,  in  its  custody,  which 
has  been  committed  to  it  by  the  probate 
court,  and  which  was  removed  from  the 
custody  of  its  parents  without  their  con- 
sent. Jain  v.  Priest,  30  Ida.  273;  164  Pac. 
364. 

A  probate  judge  has  no  power  to  make 
an  order  of  adoption  of  children  without 
the  consent  of  the  parents,  unless  it  ap- 
pears in  the  record  before  the  court  that 
the  case  comes  within  some  of  the  excep- 
tions mentioned  in  the  statute;  if  the 
case   does  not  come  within   such  excep- 


tion, the  order  of  adoption  is  not  binding 
upon  the  parents.  Jain  v.  Priest,  30  Ida. 
273;  164  Pac.  364. 

Though  the  statute  says  that  the  con- 
sent of  the  parents,  to  the  adoption  of 
their  children,  is  unnecessary  where  they 
have  been  judicially  deprived  of  the  cus- 
tody of  their  children  on  account  of  neg- 
lect, this  simply  means  cases  in  which 
they  have  been  finally  and  permanently 
deprived  of  such  custody  by  a  final,  abso- 
lute, and  unconditional  judgment  of  the 
court;  a  mere  temporary  order  is  not 
such  a  judgment.  Jain  v.  Priest,  30  Ida. 
273;   164  Pac.  364. 

Notice  to  and  consent  of  parties  in 
adoption  proceedings.  1  R.  C.  L.  591; 
title,  Adoption  of  Children. 

Adoption  of  children.  Church's  New 
Probate  Law  and  Practice,  p.  1. 

ADVERSE  POSSESSION 

It  is  only  where  property  of  a  munici- 
pality is  held  for  a  public  use  that  title 
to  it  may  not  be  acquired  by  adverse 
possession.  Robinson  v.  Lemp,  29  Ida. 
661;  161  Pac.  1024. 

Land  acquired  by  a  railroad  company 
as  a  right  of  way,  under  act  of  congress 
the  effect  whereof  is  to  grant  a  limited 
fee,  with  condition  of  reverter  of  the  land 
if  not  used  for  the  purpose  of  the  grant, 
is  not,  as  to  any  part,  subject  to  be  taken 
and  held  under  title  by  adverse  posses- 
sion. Crandall  v.  Goss,  30  Ida.  661;  167 
Pac.  1025. 

Where  one  who  has  occupied  land  for 
more  than  five  years,  claims  title  thereto 
by  adverse  possession,  but  does  not  base 
his  claim  of  right  to  entry  upon  a  written 
instrument  as  being  a  conveyance  of  title, 
his  right  is  limited  to  that  portion  of  the 
land  protected  by  a  substantial  inclosure, 
or  which  is  cultivated,  or  improved.  Cran- 
dall v.  Goss,  30  Ida.  661;  167  Pac.  1025. 

An  occupant  of  land  for  more  than  five 
years,  under  claim  of  title  founded  on  a 
deed  from  a  railroad  company  holding  a 
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grant  from  the  government,  has  the  bene- 
fit of.  the  statute  defining  title  by  adverse 
possession  under  claim  of  title,  where  he 
has  complied  with  the  statute  relative  to 
acquiring  title  to  real  estate  by  adverse 
possession.  Crandall  v.  Goss,  30  Ida.  661; 
167  Pac.  1025. 

Adverse  possession  can  not  be  initiated, 
and  the  statute  of  limitations  does  not 
begin  to  run  before  the  issuance  of  pat- 
ent when  such  possession  is  asserted  in 
defense  of  a  claim  of  title  adverse  to  that 
of  the  government.  Hemphill  v.  Moy,  — 
Ida.  — ;   169  Pac.  288. 

AGRICULTURAL  COLLEGE   FUND 

Official  duties  as  to.  See  Mandamus; 
States. 

ANIMALS 

Sale  of  stallion  without  having  a  li- 
cense.   See  Contracts. 

Sheep   owners — liability  of 

It  was  as  a  police  regulation  that  the 
legislature  passed  the  act  creating  the 
liability  of  a  sheep  owner,  where  he 
has  herded  his  flock,  or  permitted  it  to 
graze,  on  the  public  range  within  two 
miles  of  the  dwelling  house  of  another 
person,  with  injury  to  such  person  as  the 
direct  result.  Chandler  v.  Little,  30  Ida. 
119;   163  Pac.  299. 

The  expression  "owner  of  possessory 
claim"  includes  one  who  is  in  possession 
of  land  by  reason  of  some  title  thereto, 
or  by  reason  of  his  settlement  obtains 
some  right,  or  one  who  can  maintain  his 
claim  by  reason  of  having  filed  his  notice 
and  affidavit  for  possessory  claim  under 
the  section  of  the  code  relating  thereto. 
Denney  v.  Arritola,  —  Ida.  — ;  174  Pac. 
135. 

The  language  of  the  two-mile  limit  law 
makes  it  unlawful  to  herd  sheep  or  to 
permit  them  to  graze  within  two  miles  of 
a  dwelling  house  of  the  owner  or  owners 
of  the  possessory  claim  on  which  such 
house  stands.  Denney  v.  Arritola,  —  Ida. 
— ;   174  Pac.  135. 

actions 


the  plaintiff,  in  order  to  recover,  must 
prove  that  the  house  on  the  claim  was 
his  dwelling  house.  Denney  v.  Arritola, 
—  Ida.  — ;    174  Pac.  135. 


-damages 


In  an  action  founded  on  the  allegation 
that  the  defendant's  sheep  were  herded 
and  permitted  to  graze  within  two  miles 
of  the  dwelling  house  of  the  plaintiff, 
who  was  the  owner  of  a  possessory  claim. 


If  a  herd  of  one  hundred  and  sixty 
horses  and  cattle,  owned  by  a  person  who 
dwells  within  two  miles  of  a  public  range, 
is  allowed  to  graze  on  such  range,  and 
another  person  then  puts  four  thousand 
sheep  on  the  same  grazing  land,  the  first 
person  may  recover  from  the  second;  and 
the  measure  of  damages  is  the  loss  actu- 
ally resulting  to  him  from  the  grazing  of 
the  sheep  upon,  and  their  destruction  of, 
pasture  which  otherwise  the  horses  and 
cattle  would  have  fed  upon.  Chandler  v. 
Little,  30  Ida.  119;   163  Pac.  299. 

APPEAL  AND  ERROR 

See  Exceptions,  Bill  of. 

Remedy  by  appeal  precludes  right  to 
writ  of  mandate.    See  Mandamus. 

Damages  for  frivolous  appeal.  See 
Costs. 

Necessity  of  findings.    See  Trial. 

Construction  of  findings.     See  Trial. 

Appeal  to  district  court  from  default 
judgment  of  probate  court.     See  Courts. 

Right  to  appeal 

The  right  to  appeal  to  the  supreme 
court  exists  only  as  given  by  the  consti- 
tution or  statutes.  Rhodenbaugh  v.  Stin- 
gel,  —  Ida.  — ;   174  Pac.  604. 

Decisions  reviewable 

A  mere  order  for  a  judgment  is  not 
subject  to  appeal.  Santti  v.  Hartman,  29 
Ida.  490;   161  Pac.  249. 

That  portion  of  an  appeal  which  ap- 
peals from  an  order  dissolving  an  attach- 
ment will  not  be  considered  where  there 
was  no  bond  filed  sufficient  to  continue 
the  attachment  in  force.  Utah  Implement- 
Vehicle  Co.  v.  Kenyon,  30  Ida.  407;  164 
Pac.  1176. 

Under  the  code  section  relating  to  the 
taking  of  appeals,  as  amended  in  1915,  an 
appeal  may  be  taken  to  the  supreme  court 
from  the  district  court  "from  an  order 
granting  or  dissolving  an  injunction.'' 
Alameda  Min.  Co.  v.  Success  Min.  Co., 
29  Ida.  618;  161  Pac.  862. 
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Finality  of  determination 

A  judgment  is  final  when  it  disposes 
of  the  matter  in  controversy  on  the  merits 
and  settles  the  rights  of  the  parties  in- 
volved. Lamberton  v.  McCarthy,  30  Ida. 
707;  168  Pac.  11. 

A  judgment  is  not  the  less  final,  and 
therefore  appealable,  because  the  court 
reserves  the  right  to  direct  the  proceed- 
ings of  a  receiver  appointed  thereunder. 
Lamberton  v.  McCarthy,  30  Ida.  707;  168 
Pac.  11. 

A  judgment  is  final  when  it  disposes  of 
the  subject-matter  of  the  controversy,  or 
determines  the  litigation  on  its  merits. 
Evans  State  Bank  v.  Skeen,  30  Ida.  703; 
167  Pac.  1165. 

Where  a  decision  was  given  upon  every 
material  issue  in  a  case,  and  all  the  rights 
of  the  parties  were  determined,  and  noth- 
ing remains  but  to  execute  the  judgment, 
the  judgment  is  final  and  appealable, 
though  something  may  be  necessary  for 
carrying  the  judgment  or  decree  into  ef- 
fect. Lamberton  v.  McCarthy,  30  Ida. 
707;    168  Pac.  11. 

An  order  organizing  a  drainage  district, 
issued  under  and  by  virtue  of  the  drain- 
age district  law,  is  not  a  final  judgment 
so  as  to  be  subject  of  an  appeal  to  the 
supreme  court.  Rhodenbaugh  v.  Stingel, 
—  Ida.  — ;   174  Pac.  604. 


■interlocutory  orders 


A  judgment,  order,  or  decree  which  is 
intermediate  or  incomplete,  and,  while 
settling  some  of  the  rights  of  the  parties, 
leaves  something  remaining  to  be  done  in 
the  adjudication  of  their  substantial  rights 
in  the  case  by  the  court  entertaining  jur- 
isdiction of  the  same,  is  interlocutory,  and 
not  subject  to  appeal.  Evans  State  Bank 
v.  Skeen,  30  Ida.  703;   167  Pac.  1165. 

There  is  no  appeal  provided  for  by  the 
code  in  the  case  of  a  party  aggrieved  by 
an  order  appointing  a  receiver  of  mort- 
gaged personal  property,  nor  by  one  de- 
nying or  overruling  a  motion  to  vacate 
the  receivership,  nor  by  one  authorizing 
and  directing  the  sale  of  the  property 
held  under  a  receivership;  such  orders 
are  merely  interlocutory,  not  final.  Evans 
State  Bank  v.  Skeen,  30  Ida.  703;  167  Pac. 
1165. 


Objections — effect     of     failure     to     state 
cause  of  action 

If  the  complaint  fails  to  state  a  cause 
of  action,  a  judgment  based  thereon  must 
be  reversed  on  appeal,  even  in  the  ab- 
sence of  a  demurrer.  Newport  Water  Co. 
v.  Kellogg,  —  Ida.  — ;  174  Pac.  602. 

Time  of  taking  proceedings — in   general 

An  appellate  court  can  derive  its  juris- 
diction only  from  the  constitution  and 
statutes  of  the  state;  in  a  case  where 
the  jurisdiction  of  the  appellate  court  is 
withheld  by  law,  as  where  an  appeal  was 
taken  prior  to  the  entry  of  judgment,  the 
acts  of  the  parties,  as  by  stipulation, 
acknowledgment  or  admission  of  service, 
and  the  like,  can  not  confer  jurisdiction. 
Athey  v.  Oregon  S.  L.  R.  Co.,  30  Ida.  318; 
165  Pac.  1116. 

An  appeal  taken  prior  to  the  actual  en- 
try of  the  judgment  in  the  judgment-book 
must  be  dismissed.  Athey  v.  Oregon  S.  L. 
R.  Co.,  30  Ida.  318;   165  Pac.  1116. 

Where  it  appears  from  affidavit,  other 
than  that  of  the  clerk  of  the  district  court, 
or  of  his  deputy,  that  an  appeal  was  taken 
prior  to  the  actual  entry  of  judgment, 
the  appeal  must  be  dismissed.  Athey  v. 
Oregon  S.  L.  R.  Co.,  30  Ida.  318;  165  Pac. 
1116. 

The  supreme  court  is  without  jurisdic- 
tion to  consider  an  appeal  taken  from  a 
final  judgment  not  yet  entered.  Santti  v. 
Hartman,  29  Ida.  490;  161  Pac.  249. 

The  supreme  court  acquires  no  jurisdic- 
tion of  an  appeal  when  taken  before  entry 
of  the  judgment  in  the  judgment  book. 
Yeomans  v.  Lamberton,  29  Ida.  801;  162 
Pac.  674. 

Under  the  amendatory  act  of  1911,  re- 
lating to  appeals,  a  judgment  not  ap- 
pealed from  within  sixty  days  from  its 
entry,  can  not  be  appealed  from  there- 
after. Thompson  v.  Harris,  30  Ida.  109; 
163  Pac.  611. 


-with    reference   to    new   trial 


An  appeal  from  an  order  overruling  a 
motion  for  a  new  trial  must,  under  the 
amendatory  act  of  1911,  relating  to  ap- 
peals, be  taken  within  thirty  days  from 
the  entry  of  the  order.  Thompson  v.  Har- 
ris, 30  Ida.  109;   163  Pac.  611. 

Unless  good  cause  be  shown  for  the 
delay,  an  appeal   from  an  order  denying 
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a  new  trial,  taken  more  than  a  year  after 
the  entry  of  judgment,  will  be  dismissed 
on  motion.  Livingstone  v.  Aberdeen- 
Springfield  Canal  Co.,  —  Ida.  — ;  173  Pac. 

1086. 

Court  has  no  discretion 

An  appeal  from  an  inferior  court  to  the 
district  court,  when  granted  by  statute, 
is  a  matter  of  right,  and  is  unaffected  by 
any  discretion  on  the  part  of  justices  of 
the  peace  or  probate  judges.  Hanson  v. 
Weniger,  —  Ida.  — ;    173   Pac.   1085. 

Waiver  of  defects 

If  the  undertaking,  filed  on  appeal  after 
judgment  and  an  order  denying  a  new 
trial,  fails  to  specify  whether  it  is  given 
on  appeal  from  the  judgment  or  on  appeal 
from  the  order,  the  respondent  must, 
within  20  days,  serve  on  the  appellant  a 
notice  specially  pointing  out  the  defect; 
otherwise,  he  waives  it.  Clear  Lake  P.  & 
I.  Co.  v.  Chriswell,  —  Ida.  — ;  173  Pac. 
326. 

Notice  of  appeal 

In  order  that  the  supreme  court  may 
have  jurisdiction  of  a  cause  on  appeal, 
the  notice  of  appeal  must  be  filed  within 
the  time  prescribed  by  statute.  Glenn  v. 
Aultman  &  Taylor  M.  Co.,  30  Ida.  719,  727; 
167  Pac.  1163. 

Notice  of  appeal  must  be  served  upon 
every  individual  party  to  the  action  whose 
interests  would  be  affected  by  a  reversal 
or  modification  of  the  judgment  appealed 
from.  Glenn  v.  Aultman  &  Taylor  M.  Co., 
30  Ida.  719,  727;  167  Pac.  1163. 

Where  judgment  is  given  against  two 
joint  defendants,  and  an  appeal  is  taken 
by  one  of  them  only,  the  other  becomes 
an  adverse  party  so  far  as  to  make  it 
necessary  for  him  to  be  served  with  no- 
tice of  appeal,  since  he  alone  will  have  to 
pay  the  judgment  if  the  appellant  is  suc- 
cessful. Glenn  v.  Aultman  &  Taylor  M. 
Co.,  30  Ida.  727;   167  Pac.  1163. 

Where  a  notice  of  appeal  is  directed  to 
one  party  alone  its  service  upon  another 
would  not  have  the  effect  of  bringing  such 
other  party  before  the  court.  Glenn  v. 
Aultman  &  Taylor  M.  Co.,  30  Ida.  727; 
167  Pac.  1163. 


Filing  of  praecipe 

The  appellant,  after  filing  his  notice  of 
appeal  from  the  judgment,  must  use  due 
diligence  in  filing  with  the  clerk  his 
praecipe  for  a  transcript  of  the  papers  in 
the  cause.  Clear  Lake  P.  &  I.  Co.  v.  Chris- 
well,  —  Ida.  — ;    173   Pac.  326. 

The  statute  providing  that  the  praecipe 
for  a  transcript  of  the  papers  in  the 
cause  shall  be  filed  with  the  clerk  within 
five  days  after  taking  the  appeal  is 
directory  merely;  but  such  time  may  be 
considered  in  connection  with  the  ques- 
tion of  diligence  in  taking  the  appeal. 
Clear  Lake  P.  &  I.  Co.  v.  Chriswell,  — 
Ida.  — ;   173  Pac.  326. 

Section  4820a,  Rev.  Codes,  requiring  the 
filing  of  a  praecipe  within  five  days  after 
the  filing  of  notice  of  appeal  is  merely 
directory,  not  mandatory;  an  appeal  will 
not  be  dismissed  for  failure  to  file  the 
praecipe  within  .  the  time  directed  by 
statute,  but  the  time  of  filing  the  prsecipe 
may  be  considered  in  connection  with  the 
question  of  diligence  in  taking  the  appeal: 
Bohannon  Dredging  Co.  v.  England,  30 
Ida.  721;   168  Pac.  12. 

Where  the  certificate  of  the  clerk  of  the 
trial  court,  attached  to  the  transcript, 
goes  to  the  effect  that  the  latter  contains 
all  the  papers  specified  in  the  praecipe  on 
file  in  his  office,  the  absence  of  the  prae- 
cipe itself  from  the  transcript  leaves  the 
latter  insufficient.  Witt  v.  Beals,  —  Ida. 
— ;  169  Pac.  182. 

Undertaking  on  appeal — deposit  of  cash 

Under  the  statute,  it  is  allowable  for  an 
appealing  party  to  make  a  deposit  of 
cash  with  the  clerk,  in  lieu  of  an  under- 
taking on  appeal.  Bohannon  Dredging 
Co.  v.  England,  30  Ida.  721;  168  Pac.  12. 

Record — duty    of   clerk 

After  a  judgment  or  verdict  has  been 
rendered  and  filed,  the  clerk's  first  statu- 
tory duty  is  to  enter  the  judgment  at 
length  in  the  judgment-book;  he  must 
then  fasten  together  the  papers  consti- 
tuting the  judgment-roll;  and  immedi- 
ately afterwards,  he  must  make  the 
proper  entry  in  the  judgment-docket. 
Athey  v.  Oregon  S.  L.  R.  Co.,  30  Ida.  318; 
165  Pac.  1116. 
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-certificate    to 


-amendment  of  record 


On  appeal  from  an  order  overruling  a 
motion  for  a  new  trial,  the  record  must 
contain  a  certificate  showing  what  papers 
were  submitted  to  the  judge  and  used  at 
the  hearing.  Bell  v.  Stadler,  —  Ida.  — ; 
174  Pac.  129. 

judgment-docket,    judgment-roll,     and 

record   in  general 

The  law  does  not  provide  that  entries 
upon  the  judgment-docket  shall  consti- 
tute any  part  of  the  record  on  appeal; 
records  and  papers  improperly  included 
in  a  judgment-roll  on  appeal  will  be 
stricken  on  motion.  Athey  v.  Oregon  S.  L. 
R.  Co.,  30  Ida.  318;  165  Pac.  1116. 

To  satisfy  the  statute  the  judgment- 
roll,  furnished  by  the  appellant  to  the 
court,  must  be  the  entire  judgment-roll. 
Witt  v.  Beals,  —  Ida.  — ;   169  Pac.  182. 

An  appellant,  on  asking  leave  in  proper 
season,  may  be  allowed  to  certify  papers, 
additional  to  those  already  in  court,  in 
order  that  the  court  be  furnished  with  a 
complete  judgment-roll  properly  certified, 
as  required  by  statute.  Witt  v.  Beals,  — 
Ida.  — ;    169  Pac.  182. 


-scope   and    contents  of 


An  order  by  the  trial  court,  denying  a 
party's  motion  to  strike  his  adversary's 
cost  bill,  can  not  be  considered  on  appeal 
unless  incorporated  in  a  bill  of  excep- 
tions; such  order  is  not  a  part  of  the 
judgment-roll  nor  one  of  the  papers  re- 
quired by  the  receiving  court  to  be  fur- 
nished to  it.  Bell  v.  Stadler,  —  Ida.  — ; 
174  Pac.  129. 

conclusiveness  of  record 

The  clerk  of  the  court  must  make  the 
proper  entries  in  the  judgment  docket; 
among  these  entries  is  specified,  in  sec- 
tion 4458,  Rev.  Codes,  the  date  of  the 
entry  of  the  judgment;  and  such  entry 
in  the  docket  is  the  only  authentic  evi- 
dence of  the  entry  of  the  date  of  the 
judgment.  Athey  v.  Oregon  S.  L.  R.  Co., 
30  Ida.  318;  165  Pac.  1116. 

The  transcript  containing  the  record 
filed  for  the  purpose  of  an  appeal  imports 
absolute  verity;  it  is  the  sole,  conclusive, 
and  unimpeachable  evidence  of  the  pro- 
ceedings in  the  lower  court.  Athey  v. 
Oregon  S.  L.  R.  Co.,  30  Ida.  318;  165  Pac. 
1116. 


A  clerk's  certificate  to  a  transcript  on 
appeal,  if  insufficient,,  may  be  amended, 
and  so  filed,  if  leave  be  first  asked  by  the 
appellant  before  submission  of  a  motion 
to  dismiss.  Witt  v.  Beals,  —  Ida.  — ;  169 
Pac.  182. 

Transcript  of  testimony 

The  appellant's  attorney  must  be  dili- 
gent and  use  all  the  means  within  his 
power  to  have  the  transcript  filed  within 
the  statutory  time,  and,  when  such  filing 
is  plainly  impossible,  to  apply  for  an  ex- 
tension of  time.  Worthman  v.  Shane,  — 
Ida.  — ;  173  Pac.  750;  Worthman  v.  Rey- 
nolds, —  Ida.  — ;  173  Pac.  751  ;  Worth- 
man  v.  Barnes,  —  Ida.  — ;   173  Pac.  751. 

The  statute  requires  that  an  appellant 
serve  upon  the  respondent,  or  his  coun- 
sel, the  reporter's  transcript  of  the  testi- 
mony within  five  days  after  its  receipt 
by  him,  and  that  the  respondent  then  have 
ten  days  within  which  to  point  out  errors 
in  the  transcript;  the  transcript  is  certi- 
fied by  the  clerk  of  the  court  and  not  by 
the  judge;  the  statute  makes  no  require- 
ment of  any  other  service  of  the  reporter's 
transcript  of  the  testimony  than  as  herein 
indicated.  Bohannon  Dredging  Co.  v. 
England,  30  Ida.  721;  168  Pac.  12. 

The  statute  that  sets  forth  the  method 
of  preparing  a  reporter's  transcript  for 
use  on  appeal,  in  place  of  a  bill  of  excep- 
tions, shows  on  its  face  that  that  method 
is  to  be  pursued  in  all  cases  in  which  it 
is  desired  that  the  reporter's  transcript 
of  the  testimony  shall  be  obtained  and 
settled  so  as  to  be  put  to  the  use  stated. 
Boise-Payette  L.  Co.  v.  McCarthy,  —  Ida. 
— ;   170  Pac.  920. 

failure  to  file  transcript  in  time 


Where  the  appellant  fails  to  file  the 
record  within  the  time  specified  therefor 
by  the  appropriate  rule  of  court,  or  within 
an  extension  of  such  time,  allowed  by 
the  court  on  application,  the  appeal  will 
be  dismissed.  Hansen  v.  Boise  Payette 
Lumber  Co.,  —  Ida.  — ;    174  Pac.  703. 

Failure  to  file  the  transcript  within  the 
prescribed  time  is  not  jurisdictional,  but 
it  may  subject  the  appeal  to  dismissal,  as 
for  lack  of  proper  diligence  in  prosecu- 
tion. Stout  v.  Cunningham,  29  Ida.  809; 
162  Pac.  928. 
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A  failure  to  file  and  serve  the  transcript 
on  appeal  within  the  time  specified  by  the 
rules  of  the  supreme  court  does  not  di- 
vest that  court  of  jurisdiction.  Wolter  v. 
Church,  30  Ida.  427;   165  Pac.  521. 

Failure  to  make  service  upon  the  ad- 
verse party,  of  the  transcript  after  its 
receipt  by  the  appellant  from  the  clerk 
of  the  trial  court,  as  required  by  the  stat- 
ute, as  added  to  by  the  legislature,  in  1911, 
might  in  a  proper  case,  be  ground  for  a 
motion  to  strike.  Boise-Payette  L.  Co. 
v.  McCarthy,  —  Ida.  — ;   170  Pac.  920. 

Unless  a  valid  excuse  is  shown,  an  ap- 
pellant who  relies  upon  a  stipulation  that 
the  time  for  filing  the  transcript  may  be 
extended  must,  in  order  to  show  due  dili- 
gence, obtain  such  stipulation  before  the 
time  limited  for  filing  the  transcript  has 
expired.  Wolter  v.  Church,  30  Ida.  427; 
165  Pac.  521. 

The  affidavit  of  an  appellant's  attor- 
ney, in  attempted  extenuation  of  his  de- 
lay, whereby  the  prescribed  time  for  filing 
the  transcript  on  appeal  has  expired  be- 
fore request  made  for  an  extension 
thereof,  should  show  that  the  affiant,  after 
filing  the  notice  of  appeal,  not  only  called 
upon  the  clerk  for  information  as  to 
whether  the  transcript  would  be  ready 
within  the  sixty  days,  but  also  whether 
the  information  returned  was  yes  or  no, 
and  in  the  latter  case,  whether  an  order 
had  been  asked  at  once  for  an  extension. 
Stout  v.  Cunningham,  29  Ida.  809;  162 
Pac.  928. 

It  is  the  duty  of  the  attorney  for  the 
appellant  to  make  all  reasonable  efforts 
to  have  the  clerk  of  the  trial  court  com- 
plete his  transcript,  so  that  it  may  be 
served  and  filed  within  the  time  pre- 
scribed by  the  rules  of  the  court.  Stout 
v.  Cunningham,  29  Ida.  809;  162  Pac.  928. 

Assignment  of  errors 

On  appeal  from  a  judgment,  rather 
than  an  order  disposing  of  a  motion  for 
a  new  trial,  a  specification  that  a  finding 
is  not  supported  by  the  evidence  ought  to 
indicate  the  particulars  in  respect  to 
which  the  evidence  fails  to  support  the 
finding.  Newport  Water  Co.  v.  Kellogg, 
—  Tda.  — ;    174  Pac.   602. 

Dismissal  of  appeal — in  general 

A  motion  to  dismiss  an  appeal  presents 
only    the    question    whether    or    not    the 


statutory  requirements  as  to  the  mode 
of  taking  the  appeal  have  been  observed. 
Bohannon  Dredging  Co.  v.  England,  30 
Ida.  721;    168  Pac.  12. 

An  appeal  will  be  dismissed  where  there 
is  no  longer  any  real  controversy  before 
the  court,  and  the  appeal  presents  only 
a  hypothetical  question;  costs  do  not  con- 
stitute a  matter  of  controversy  sufficient 
to  warrant  an  appellate  court  in  enter- 
taining an  appeal;  they  are  merely  inci- 
dental to  a  judgment.  Parker  v.  Her- 
ron.  30  Ida.  327;  164  Pac.  1013;  Coburn  v. 
Thornton,  30  Ida.  347;  164  Pac.  1012;  Ben- 
nett v.  Thornton,  30  Ida.  350;  164  Pac. 
1013. 

If  an  appeal  from  an  order,  denying  a 
motion  for  a  change  of  venue  and  contin- 
uing the  case  for  the  term,  is  being  pros- 
ecuted upon  the  ground  that  the  trial 
judge  was  disqualified,  but  it  appears 
that  the  judge  is  no  longer  an  incum- 
bent in  office  and  that  the  ground  for  a 
change  of  venue  has  therefore  been  re- 
moved, the  appeal  will  be  dismissed. 
Parker  v.  Herron,  30  Ida.  327;  164  Pac. 
1013;    Coburn  v.   Thornton,   30   Ida.   347; 

164  Pac.  1012;  Bennett  v.  Thornton,  30 
Ida.  350;  164  Pac.  1013. 

A  stipulation  for  an  extension  of  time 
in  which  to  file  briefs  is  not  such  an  ap- 
pearance as  will  confer  jurisdiction  upon 
the  appellate  court;  and,  if  it  has  no 
jurisdiction,  the  appeal  will  be  dismissed. 
Athey  v.  Oregon  S.  L.  R.  Co.,  30  Ida.  318; 

165  Pac.  1116. 

An  appeal  from  an  order  given  on  a 
contested  motion  can  not  be  heard  when 
the  transcript  or  record  on  appeal  fails 
to  contain,  as  required  by  the  statute,  a 
certificate  of  either  the  trial  judge,  clerk 
of  court,  or  of  the  attorneys,  that  the 
transcript  contains  all  of  the  records, 
papers,  and  files  used  or  considered  by 
the  trial  judge  upon  the  hearing;  such  an 
appeal  must  be  dismissed.  Glenn  v.  Ault- 
man  &  Taylor  M.  Co.,  30  Ida.  727;  167 
Pac.  1163.  . 

for  failure   to  file  transcript   in   time 

or  for  defects  therein 

The  court  may,  on  motion,  dismiss  an 
appeal  when  the  transcript  has  not  been 
filed  within  the  time  prescribed  by  the 
rules  of  court,  unless,  before  the  expira- 
tion  of  the   time,   the   court  has,   by   its 
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order,    granted    an    extension.      Stout   v. 
Cunningham,  29  Ida.  809;   162  Pac.  928. 

An  appeal,  where  no  transcript  has 
been  filed  within  the  time  limited,  may 
be  dismissed  without  notice,  but,  if  so 
dismissed,  there  may  be  a  reinstatement 
of  it  during  the  same  term  upon  good 
cause  shown  on  notice  to  the  opposite 
party;  if  a  motion  to  dismiss  for  failure 
to  file  the  transcript  within  the  time  lim- 
ited is  made  upon  notice,  atnd  a  showing 
is  made  in  opposition  to  such  motion,  the 
showing  should  be  sufficient  to  justify 
the  court  in  reinstating  the  case  if  it  had 
been  previously  dismissed  without  no- 
tice; in  the  absence  of  such  a  showing, 
the  case  will  be  dismissed.  Wolter  v. 
Church,  30  Ida.  427;   165  Pac.  521. 

An  appeal  will  be  dismissed  where  the 
transcript  does  not  contain  any  certificate 
that  the  papers  therein  constitute  all  the 
records,  papers,  and  files  used  or  consid- 
ered by  the  judge  on  the  hearing.  Walsh 
v.  Niess,  30  Ida.  325;  164  Pac.  528. 

The  transcript  on  appeal  must  be  filed 
within  sixty  days  after  perfection  of  the 
appeal,  or  within  such  additional  time  as 
the  court  may  validly  allow;  the  appeal 
will  be  dismissed  if  the  transcript  is  not 
filed  within  such  time.  Bohannon  Dredg- 
ing Co.  v.  England,  30  Ida.  721;  168 
Pac.  12. 

for  want  of  service  of  notice  of  appeal 


Where  it  appears  from  the  record  that 
the  adverse  parties  have  not  all  been 
served  with  the  notice  of  appeal,  the  ap- 
peal, on  motion,  will  be  dismissed.  Cook 
v.  Miller,  30  Ida.  749;  168  Pac.  911. 

from  order  overruling  motion  for  new 

trial 

An  appeal  from  an  order  overruling  a 
motion  for  a  new  trial  will  not  be  dis- 
missed on  the  ground  that  the  opposing 
party  was  not  served  with  a  notice  of  the 
motion.  Bohannon  Dredging  Co.  v.  Eng- 
land, 30  Ida.  721;    168  Pac.  12. 

Where  the  order  of  the  trial  court,  over- 
ruling a  motion  for  a  new  trial,  recites 
that  the  motion  was  heard  upon  stipula- 
tion of  counsel  as  to  the  time  of  hearing, 
the  respondent,  on  appeal,  from  the  order, 
can  not  have  the  appeal  dismissed  on  the 
ground  that  he  was  not  served  with  notice 
of  the  motion.  Bohannon  Dredging  Co. 
v.  England,  30  Ida.  721;  168  Pac.  12. 


Review — in  general 

An  order  overruling  a  motion  for  a 
new  trial  can  not  be'  considered  on  ap- 
peal, where  the  record  fails  to  contain  a 
transcript  of  the  evidence,  duly  certified 
and  settled.  Wells  v.  Culp,  30  Ida.  438; 
166  Pac.  218. 

The  appellate  court  will  not  consider  a 
purported  transcript  of  evidence,  which 
has  not  been  settled  by  the  trial  judge. 
Wells  v.  Culp,  30  Ida.  438;  166  Pac.  218. 

If,  in  the  trial  of  a  cause,  the  two 
parties  proceed  on  the  same  theory  in 
respect  to  the  issues,  they  are  both 
bound  by  that  theory.  Brown  v.  Hardin, 
—  Ida.  — ;   169  Pac.  293. 

Where  it  does  not  appear  from  the  rec- 
ord what,  if  any,  disposition  was  made  of 
a  demurrer  by  the  court  below,  the  objec- 
tion that  the  complaint  does  not  state  a 
cause  of  action  must  be  treated  as  if 
the  sufficiency  of  the  complaint  were  at- 
tacked after  judgment.  Newport  Water 
Co.  v.  Kellogg,  —  Ida.  — ;  174  Pac.  602. 

A  proper  system  of  appeals,  to  satisfy 
section  13  of  article  5  of  the  constitution^ 
includes  not  only  the  character  of  the 
record  to  be  reviewed  upon  appeal,  but 
also  the  questions  that  may  be  raised 
by  the  record.  Boise-Payette  L.  Co.  v. 
McCarthy,  —  Ida.  — ;   170  Pac.  920. 

Where  it  is  contended,  at  a  trial,  that 
an  award  in  an  arbitration  proceeding 
did  not  bind  the  parties,  and  the  court  so 
holds,  although  erroneously,  the  person 
who  raised  the  point  can  not  complain; 
he  invited  the  error.  Dover  Lumber  Co. 
v.  Case,  —  Ida,  — ;  170  Pac.  109. 

instructions 


All  the  instructions  given  in  a  case 
must  be  read  and  considered  together; 
and  where,  taken  as  a  whole,  they  cor- 
rectly state  the  law  and  are  not  incon- 
sistent, but  may  be  reasonably  and  fairly 
harmonized,  it  will  be  assumed  that  the 
jury  gave  due  consideration  to  the  whole 
charge,  and  was  not  misled  by  an  isolated 
portion  of  it.  Brayman  v.  Russell  &  Pugh 
L.  Co.,  —  Ida.  — ;   169  Pac.  932. 

All  the  instructions  given  in  a  case 
must  be  read  and  considered  together; 
and  where,  taken  as  a  whole,  they  cor- 
rectly state  the  law  and  are  consistent 
with  each  other,  it  will  be  assumed,  on 
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appeal,  that  the  jury  gave  due  consid- 
eration to  the  whole  charge  and  were 
not  misled  by  some  isolated  portion  of  it. 
Ramon  v.  Interstate  Utilities  Co.,  —  Ida. 
— ;   170  Pac.  88. 

An  instruction  that  is  a  modification 
of  one  requested  can  not  be  complained 
of  if  it  favors  the  party  requesting  more 
than  the  original  requested  instruction. 
Ramon  v.  Interstate  Utilities  Co.,  —  Ida. 
— ;   170  Pac.  88. 

amendment 


4360,  subd.  1,  Rev.  Codes,  is  set  aside 
by  order  of  the  district  court  and  the 
defendant  permitted  to  answer  or  other- 
wise plead,  such  order  is  not  an  appeal- 
able one.  Omaha  S.  S.  Works  v.  Lemon, 
30  Ida.  363;   164  Pac.  1011. 

verdict 


The  supreme  court  may  direct  an  erro- 
neous order  granting  a  change  of  venue 
to  be  amended.  Callahan  v.  Callahan,  30 
Ida.  431;   165  Pac.  1122. 

presumptions 

The  presumption  is  that  the  jury  fol- 
lowed the  court's  instructions.  Sacca- 
monno  v.  Great  Northern  Ry.  Co.,  30  Ida. 
513;   166  Pac.  267. 

where  no  objection  was  made  below 

If  an  appeal  is  taken  from  a  justice's 
court  or  a  probate  court  to  the  district 
court,  a  general  appearance  on  the  part 
of  the  one  opposing  the  appeal  waives  all 
defects  and  irregularities  on  the  proceed- 
ings for  appeal;  it  is  thus  with  the  ab- 
sence of  notice  of  appeal;  and,  it  follows 
that  the  objection  of  a  want  of  jurisdic- 
tion, based  on  the  absence  of  such  notice, 
if  not  made  in  the  district  court,  can  not 
be  raised  in  the  supreme  court  on  appeal. 
Bates  v.  Price,  30  Ida.  521;  166  Pac.  261. 

order  vacating  default 

The  discretion  of  a  trial  court  to  set 
aside  a  judgment  taken  by  default  is 
confined  to  sound,  legal  discretion,  and 
is  abused  when  such  a  judgment  is  set 
aside  on  an  insufficient  showing;  the 
order  vacating  it  will  therefore  be  re- 
versed. Valley  State  Bank  v.  Post  Falls 
L.  &  W.  Co.,  29  Ida.  587;  161  Pac.  242. 

No  provision  is  made  for  an  appeal, 
either  from  a  default  entered  by  the 
clerk  of  a  district  court,  or  from  an 
order  of  said  court  setting  aside  such 
default  and  permitting  the  defendant  to 
answer  or  otherwise  plead.  Omaha  S.  S. 
Works  v.  Lemon,  30  Ida.  363;  164  Pac. 
1011. 

Though  the  default  entered  by  the 
clerk  of  the  district  court  under  section 


The  verdict  of  a  jury  will  not  be  dis- 
turbed on  appeal  where  there  is  substan- 
tial evidence-  to  support  it.  Hardy  v. 
Ward,  —  Ida.  — ;  168  Pac.  1075. 

An  appellate  court  will  not  disturb  the 
verdict  of  a  jury,  or  the  judgment  of  a 
trial  court,  because  of  conflict  in  the 
evidence,  where  there  is  sufficient  evi- 
dence, if  uncontradicted,  to  sustain  it. 
Ross  v.  Kerr,  30  Ida.  492;  167  Pac.  654. 

On  appeal  from  a  judgment  in  a  cause 
in  which  the  evidence  has  been  substan- 
tially conflicting  the  verdict  should  not 
be  disturbed  if  there  is  substantial  evi- 
dence to  support  it.  Casady  v.  Stuart, 
29  Ida.  714;  161  Pac.  1026. 

An  appellant  has  no  right  to  complain 
of  a  verdict,  on  the  ground  that  certain 
erroneous  instructions  were  given,  if  they 
were  in  fact  more  favorable  to  him  than 
was  permissible.  Saccamonno  v.  Great 
Northern  Ry.  Co.,  30  Ida.  513;  166  Pac. 
267. 

Where  there  is  a  substantial  conflict  in 
the  evidence,  the  verdict  of  the  jury  is 
conclusive.  Saccamonno  v.  Great  North- 
ern Ry.  Co.,  30  Ida.  513;   166  Pac.  267. 

A  verdict  based  upon  conflicting  evi- 
dence will  not  be  disturbed  on  appeal. 
Cnkovch  v.  Success  Min.  Co.,  30  Ida.  623; 

166  Pac.  567. 

The  verdict  of  a  jury  will  not  be  dis- 
turbed by  the  appellate  court  where  the 
evidence  was  conflicting.  Maney  v.  Idaho 
Const.  Co.,  30  Ida.  110;  163  Pac.  297. 

A  verdict  found  by  the  jury  on  con- 
flicting testimony  will  not  be  disturbed, 
where  there  is  substantial  evidence  to 
sustain  it.     Dore  v.  Cottom,  30  Ida.  696; 

167  Pac.  1164;  Dore  v.  Benedict,  30  Ida. 
731;  167  Pac.  1164;  Brown  v.  Hardin,  — 
Ida.  — ;  169  Pac.  293. 

In  considering  a  verdict  on  appeal  the 
court  does  not  go  into  the  evidence,  when 
conflicting,  for  any  purpose  other  than 
to  see  whether  it  affords  anything  at  all 
substantial    enough    to   justify    what   the 
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jury  found.    Shaw  v.   City  of  Nampa, 
Ida.  — ;  171  Pac.  1132. 

findings 


•the  court.  Bohannon  Dredging  Co.  v.  Eng- 
land, 30  Ida.  721;   168  Pac.  12. 


-judgment  for  costs 


A  finding  based  on  a  conflict  of  evi- 
dence will  not  be  disturbed  on  appeal. 
McKeehan  v.  Vollmer-Clearwater  Co.,  30 
Ida.  505;  166  Pac.  256;  Holland  v.  Avon- 
dale  Irr.  Disk,  30  Ida.  479;  166  Pac.  259. 

Neither  the  findings  of  fact  nor  the 
judgment  based  thereon  will  be  disturbed 
on  appeal  where  the  findings  were  based 
upon  evidence  that  was  substantially  con- 
flicting. Hayton  v.  Clemans,  30  Ida.  25; 
165  Pac.  994. 

In  a  suit  in  equity,  as  well  as  in  an 
action  at  law,  a  finding  of  fact,  made  by 
a  trial  judge  who  has  had  the  benefit  of 
having  the  witnesses  before  him  so  as 
both  to  hear  their  testimony  and  to  ob- 
serve their  demeanor  while  giving  it,  will 
not  be  disturbed  because  of  conflict,  if 
there  is  evidence  sufficient  to  support  it. 
Davenport  v.  Burke,  30  Ida.  599;  167  Pac. 
481. 

Where  objection  has  not  been  made  in 
the  trial  court  that  the  findings  are  in- 
sufficient, the  reviewing  court,  in  consid- 
ering the  sufficiency  of  these  to  support 
the  judgment,  will  regard  as  found  every 
reasonable  inference  of  fact  that  may  be 
drawn  from  the  facts  found.  Donaldson 
v.  Donaldson,  —  Ida.  — ;   170  Pac.  94. 

If  an  issue  of  adverse  possession  is 
tried  by  the  court,  and  the  evidence  is 
conflicting  as  to  whether  one  party's  pos- 
session was  adverse  to  that  of  the  other, 
the  court's  finding  thereon,  if  based  on 
substantial  evidence,  can  not  be  disturbed 
on  appeal.  Hemphill  v.  Moy,  —  Ida.  — ; 
169  Pac.  288. 

of  order  overruling  motion  for  a  new 

trial 

An  order  overruling  a  motion  for  a  new 
trial  can  not  be  considered  on  appeal  if 
the  transcript  contains  no  certificate  of 
the  trial  judge,  clerk,  or  attorneys,  as 
required  by  the  statute.  Glenn  v.  Altman 
&  Taylor  M.  Co.,  30  Ida.  719;  167  Pac. 
1163. 

The  act  of  1911,  amending  the  code  in 
respect  to  the  hearing  of  motions  for  a 
new  trial,  was  enacted  for  the  purpose  of 
expediting  such  hearings,  and  provides 
that  they  may  be  had  on  the  minutes  of 


Where  the  trial  court  has,  in  a  suit  to 
determine  water  rights,  requested  the 
state  engineer  to  make  surveys,  etc.,  and 
to  report  to  the  court  for  its  information, 
agreeably  to  the  act  of  1903,  and  there- 
after, in  entering  judgment,  has  assessed 
as  costs  the  expense  of  the  engineer's 
responding  to  such  request,  parties  ag- 
grieved by  the  assessment  should  have 
complained  at  the  time,  and  to  the  trial 
court;  complaint  not  having  been  then 
made,  the  judgment  for  costs  will  not  be 
disturbed.  Idaho  T.  &  S.  Bank  v.  Riden- 
baugh,  29  Ida.  647;  161  Pac.  868. 

Harmless  error 

If  a  motion  to  strike  testimony  is  made 
on  the  ground  that  certain  documents 
are  the  best  evidence  and  it  appears  by 
subsequent  testimony  that  such  docu- 
ments had  been  lost  or  destroyed,  it  is 
not  prejudicial  error  to  refuse  such  mo- 
tion. McKeehan  v.  Vollmer-Clearwater 
Co.,  30  Ida.  505;   166  Pac.  256. 

WThere  the  trial  court  has  erroneously 
instructed  the  jury  to  add  interest  to  the 
damages  found,  if  finding  for  the  plaintiff, 
and  the  jury  has  done  so,  the  error  may 
be  rendered  harmless  by  the  plaintiff's  re- 
mitting the  interest.  Graham  v.  Brown 
Bros.  Co.,  30  Ida.  651;   168  Pac.  9. 

Judgment — affirmance 

Where  all  the  errors  assigned  can  be 
included  in  the  assignment,  that  the  evi- 
dence before  the  trial  court  was  insuffi- 
cient to  sustain  the  findings,  it  follows 
that  the  judgment  must  be  affirmed,  if  the 
sufficiency  of  the  evidence  for  the  pur- 
pose is  apparent  from  the  record.  Snyder 
v.  Conn,  29  Ida.  472;    160  Pac.  654. 

A  judgment  for  the  plaintiff  will  be 
affirmed  where  the  trial  court  made  find- 
ings in  his  favor  and  they  were  sustained 
by  the  evidence.  Kinsolving  v.  Milwaukee 
L.  Co.,  30  Ida.  612;   166  Pac.  567. 

modification 


In  a  proper  case,  a  judgment  will  be 
modified  so  as  to  include  only  such  sums 
as  may  be  lawfully  allowed.  Boise  City  v. 
National  Surety  Co.,  30  Ida.  455;  165  Pac. 
1131. 
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If  it  is  impossible  to  determine  from 
the  record  or  from  the  findings  upon  what 
theory  the  trial  court  arrived  at  the  sum 
for  which  judgment  was  given,  the  appel- 
late court  will  order  the  findings  and 
judgment  to  be  modified.  Marsh  Min.  Co. 
v.  Inland  E.  M.  &  M.  Co.,  30  Ida.  1;  165 
Pac.  1128. 

— reversal 


The  failure  of  the  trial  court  to  make  a 
finding  of  fact  upon  each  and  every  ma- 
terial issue  raised  by  the  pleadings  is 
ground  for  reversal.  Berlin  M.  Works  v. 
Dehlbom  L.  Co.,  29  Ida.  494;  160  Pac.  746. 

A  judgment  will  not  be  reversed  on  the 
ground  that  a  witness  was  permitted  to 
testify  as  an  expert,  where  it  does  not 
appear  that  any  error  was  committed  in 
permitting  him  so  to  testify.  Austin  v. 
Brown  Bros.  Co.,  30  Ida.  167;   164  Pac.  95. 

Even  though  a  jury  was  erroneously 
instructed,  the  judgment  will  not  be  re- 
versed where  it  appears  that  they  took' 
cognizance  only  of  matters  proper  for 
their  consideration.  Austin  v.  Brown 
Bros.  Co.,  30  Ida.  167;   164  Pac.  95. 

The  judgment  of  a  trial  court  will  not 
be  disturbed  on  appeal  when  the  evidence 
is  conflicting  and  contains  sufficient  proof, 
if  uncontradicted,  to  sustain  such  judg- 
ment. Sweeten  v.  Ezell,  30  Ida.  154;  163 
Pac.  612. 

If,  on  appeal,  it  is  apparent  that  the 
trial  court  failed  to  make  findings  of  fact 
on  each  material  issue  presented  by  the 
pleadings,  the  judgment  must  be  reversed 
and  the  cause  remanded  for  further  find- 
ings, unless  it  appears  that  they  would 
not  affect  the  judgment  entered.  Berlin 
M.  Works  v.  Dehlbom  L.  Co.,  29  Ida.  494; 
160  Pac.  746. 

In  an  action  on  a  contract,  a  judgment 
for  the  plaintiff  will  be  reversed  if  the 
pleadings  do  not  support  the  judgment. 
Snoderly  v.  Bower,  30  Ida.  484;  166  Pac. 
265. 

It  is  error  for  counsel,  in  argument,  to 
go  outside  of  the  record  and  inject  preju- 
dicial statements  as  to  matters  not  in- 
volved in  the  case,  but  such  error  is  not 
reversible  where  the  jury  could  not  logic- 
ally have  reached  any  other  verdict  than 
the  one  they  did  reach.  Bates  v.  Price, 
30  Ida.  521;   166  Pac.  261. 


Judgment  will  not  be  reversed  because 
of  an  instruction  that  should  not  have 
been  given,  if  it  is  apparent  that  no  sub- 
stantial injury  was  done.  Austin  v. 
Brown  Bros.,  30  Ida.  167;   164  Pac.  95. 

Where  there  has  been  rendered  a  gen- 
eral verdict,  so  that  it  is  impossible  to 
assume  on  what  basis  it  was  arrived  at, 
and  where  the  court  gave  to  the  jury  an 
erroneous  instruction,  an  appeal  must  re- 
sult in  a  reversal,  because  of  the  preju- 
dicial instruction.  Brown  v.  Hardin,  — 
Ida.  — ;  169  Pac.  293. 

remanding  of  cause 

Where  the  appellate  court  is  unable  to 
determine  from  the  court's  findings  of 
fact  and  conclusions  of  law  upon  what 
the  judgment  of  the  trial  court  is  based, 
in  the  absence  of  specific  findings  upon 
all  of  the  material  issues,  the  cause  will 
be  remanded  with  instructions  to  the 
trial  court  to  make  additional  findings 
upon  such  issues.  Berlin  M.  Works  v. 
Dehlbom  L.  Co.,  29  Ida.  494;  160  Pac.  746. 

Review  of  findings  made  by  the  trial 
court,  in  general.  2  R.  C.  L.  202;  title, 
Appeal  and  Error. 

APPEARANCE 

In  supreme  court,  sufficiency  of,  to  con- 
fer jurisdiction.    See  Appeal  and  Error. 

ARREST 

See  B.  M.  Co.'s  Cumulative  Code  Anno- 
tations, ante,  §  7540. 

ASSAULT  AND  BATTERY 

If  a  person  intrudes  upon  premises  of 
another  and  refuses  to  leave  upon  the 
owner's  command,  the  owner  may  by 
physical  force  remove  him,  using  no 
more  force  than  is  reasonably  necessary. 
Tipsword  v.  Potter,  —  Ida.  — ;  171  Pac. 
133. 

If  a  private  person  makes  an  arrest  for 
an  offense  committed  in  his  presence  and 
refrains  from  giving  the  offender  into 
police  custody  only  on  his  promising  not 
to  return  to  the  premises,  the  promise  is 
not  a  waiver  of  the  maker's  right  of 
action  against  the  other  for  any  violence 
used  in  arresting  him.  Tipsword  v.  Pot- 
ter, —  Ida.  — ;   174  Pac.  133. 

To  justify  the  use  of  force  in  ejecting 
a  trespasser  from  premises  which  he  has 
entered    peaceably,    he   must   first   be    re- 
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quested  to  depart;  and  either  refuse  to 
comply  or  else  have  failed  to  do  so  after 
a  reasonable  time.  Tipsword  v.  Potter, 
—  Ida.  — ;   174  Pac.  133. 

Where  a  trespasser  refuses  to  leave 
the  premises,  or  defiantly  stands  his 
ground  armed  with  a  deadly  weapon,  the 
occupant  may  at  once  resort  to  reason- 
able physical  force  to  remove  him.  Tips- 
word  v.  Potter,  —  Ida.  — ;    174  Pac.  133. 

ASSIGNMENTS 

An  assignment  of  wages  earned  is  not 
valid  where  there  is  nothing  upon  which 
the  assignment  can  operate,  because  of  a 
conflict  with  a  prior  contract.  Green  v. 
Consolidated  W.  &  M.  Co.,  30  Ida.  359; 
164  Pac.  1016. 

ATTACHMENT 

See  Appeal  and  Error. 

Action  for  wrongful.  See  Malicious 
Prosecution. 

A  sheriff  in  attaching  personal  prop- 
erty must  take  it  into  custody.  Long  v. 
Burley  State  Bank,  30  Ida.  392;  165  Pac. 
1119. 

Where  land  is  attached  by  a  writ  is- 
suing out  of  a  justice's  or  a  probate  court, 
prior  to  judgment,  and  an  abstract  of  such 
judgment  is  subsequently  filed  and  dock- 
eted in  the  office  of  the  clerk  of  the  dis- 
trict court,  the  lien  created  by  the  attach- 
ment is  merged  with  the  lien  of  the  judg- 
ment in  favor  of  the  attaching  creditor, 
and  the  lien  resulting  from  such  merger 
has  priority  as  of  the  date  of  attachment 
in  the  same  manner  as  in  case  of  judg- 
ments and  attachments  procured  in  ac- 
tions in  the  district  pourt.  Hanson  v. 
Morrison,  30  Ida.  422;  165  Pac.  521. 

If  land  is  attached  under  a  writ  issued 
out  of  a  probate  court;  if  judgment 
in  favor  of  the  attaching  creditor  is  ren- 
dered; if  an  abstract  of  such  judgment 
is  filed  and  docketed  in  the  office  of  the 
clerk  of  the  district  court;  and  if  the  land 
is  subsequently  sold  under  execution  of 
such  judgment,  the  purchaser  has  an  in- 
terest in  the  property  prior  to  a  lien  ac- 
quired under  an  attachment  issued  out 
of  a  district  court  after  the  issuance 
of  the  attachment  out  of  the  probate 
court  though  before  the  rendition  of  judg- 
ment in  the  latter  court  and  before  the 


filing  of  the  abstract.    Hanson  v.   Morri- 
son, 30  Ida.  422;  165  Pac.  521. 

A  writ  of  attachment  against  land  may 
issue   either   out  of  a  justice's   court  or 
.  out  of  a  probate  court.    Hanson  v.  Mor- 
rison, 30  Ida.  422;   165  Pac.  521. 

ATTORNEY  AND  CLIENT 

Compensation  of  attorney 

The  common  law,  as  it  related  to  the 
compensation  of  attorneys,  has  been  ab- 
rogated by  statute  in  this  state,  so  that 
the  matter  is  now  one  of  contract,  ex- 
press or  impiied,  between  attorney  and 
client;  there  is  no  lien  provided  for  in 
favor  of  an  attorney,  appearing  on  behalf 
of  the  state,  which  attaches  to  a  verdict, 
report,  decision,  or  judgment  in  the  state's 
favor.  State  v.  National  Surety  Co.,  29 
Ida.  670;    161   Pac.   1026. 

Suspension  from  practice 

An  attorney  who  manages  to  have  him- 
self employed  by  a  party  to  a  controversy 
over  mining  claims,  and,  after  misleading 
him  into  a  forfeiture  of  his  interests,  be- 
comes a  purchaser  in  antagonism  to  him, 
and  who  then  purposely  absents  himself 
from  the  state  in  order  to  avoid  testify- 
ing in  a  subsequent  proceeding,  had  under 
order  of  court,  in  which  his  fraud  is  in 
issue,  is  properly  suspended  from  prac- 
tice. In  re  Wourms,  —  Ida.  — ;  170  Pac. 
919. 

Disbarment 

A  proceeding  to  disbar  an  attorney  is 
not  a  criminal  action,  since  the  court 
which  entertains  it  has  no  jurisdiction  to 
punish  the  person  proceeded  against;  the 
purpose  is  to  protect  the  public  and  those 
charged  with  the  administration  of  jus- 
tice from  the  misconduct  of  persons  who, 
although  unfit  to  perform  the  important 
duties  of  an  attorney,  have  found  their 
way  into  the  legal  profession.  In  re 
Wourms,  —  Ida.  — ;   170  Pac.  919. 

The  statute  requiring  the'  clerk  of  a 
court  in  which  an  attorney  is  convicted  of 
an  offense  involving  moral  turpitude,  to 
transmit  to  the  supreme  court  a  certified 
copy  of  the  record  of  conviction,  was  in- 
tended for  the  government  of  clerks  of 
courts  only;  the  court  may  proceed  to 
disbar  such  attorney  although  apprised  of 
his  conviction  in  some  other  way.  In  re 
Hofstede,  —  Ida.  — ;    173   Pac.  1087. 
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An  attorney  convicted  of  violating  the 
selective  service  law,  and  of  counseling 
and  advising  young  men  of  registration 
age  not  to  register  for  the  selective  serv- 
ice in  the  federal  army,  as  required  by 
law,  is  convicted  of  an  offense  involving 
moral  turpitude.  In  re  Hofstede,  —  Ida. 
— ;    173  Pac.   1087. 

ATTORNEY'S  FEE 

On  application  for  a  writ  of  prohibition. 
See  Prohibition,  Writ  of. 

BAIL 

Where,  prior  to  the  preliminary  exam- 
ination of  a  person,  charged  criminally, 
there  has  been  executed  a  bond  for  his 
release  on  bail,  and  the  district  court 
makes  an  order  sustaining  a  motion  to 
quash  the  information  and  sends  the  case 
back  to  the  committing  magistrate,  after 
which  the  prosecuting  attorney  files,  with 
this  office,  a  new  complaint,  the  magis- 
trate has  no  authority  to  require  the 'sure- 
ties to  produce  the  body  of  the  defendant 
and  to  declare  the  bail  forfeited  on  their 
failure  to  obey.  State  v.  McLeod,  —  Ida. 
— ;   173  Pac.  496. 

BANKS  AND  BANKING 

Where  the  debtor  of  a  bank  has  put  into 
the  hands  of  the  cashier  notes  to  be  col- 
lected, with  express  instructions  to  retain 
the  receipts,  so  far  as  necessary  to  clear 
off  the  debt,  and  to  deliver  the  balance 
to  a  named  person,  and  not  to  deposit  it, 
the  cashier,  by  depositing  this  balance 
instead  of  doing  with  it  as  instructed, 
makes  a  "special,"  rather  than  a  "gen- 
eral deposit."  Russell  v.  Bank  of  Nampa, 
—  Ida.  — ;   169  Pac.  180. 

The  receiver  of  a  banking  institution, 
which,  while  having  debts  outstanding, 
has  withdrawn  its  assets  and  distributed 
them  among  its  stockholders,  may  compel 
the  stockholders  to  return  sufficient  of 
the  funds  withdrawn  and  distributed  to 
satisfy  a  judgment  recovered  against  the 
corporation.  Weil  v.  Defenbach,  —  Ida. 
— ;   170  Pac.  103. 

Right  to  preference  in  respect  to  pub- 
lic funds  in  bank  subsequently  becoming 
insolvent.  L.  R.  A.  1917A,  683;  citing 
In  re  Bank  of  Nampa,  29  Ida.  166;  157 
Pac.  1117. 


BENEFICIARIES 

Of  agricultural  and  mechanical  college 
fund.    See  Mandamus;    States. 

BILLS  AND  NOTES 
In  general 

The  holder  of  a  negotiable  instrument 
is  the  payee  or  indorsee  who  is  in  pos- 
session of  it,  or  the  bearer  thereof.  Utah 
Implement-Vehicle  Co.  v.  Kenyon,  30  Ida. 
407;  164  Pac.  1176. 

If  a  check  is  drawn  by  a  partnership 
and  offered  by  a  member  of  the  same  to 
the  payee  in  settlement  of  an  individual 
indebtedness  of  his,  the  law  imposes  upon 
the  payee  the  duty  of  making  reasonable 
inquiry,  and  imputes  to  him  knowledge 
of  facts  which  proper  inquiry  would  have 
disclosed.  Redfleld  v.  Wells,  —  Ida.  — ; 
173  Pac.  640. 

The  payee  of  a  negotiable  instrument 
may,  under  the  provisions  of  the  nego- 
tiable instruments  act,  become  a  holder 
of  the  same  in  due  course.  Redfield  v. 
Wells,  —  Ida.  — ;    173  Pac.   640. 

Delivery 

No  action  can  be  maintained  on  a  prom- 
issory note  without  evidence  that  it  was 
delivered.  Lewis  County  v.  State  Bank, 
—  Ida.  — ;  170  Pac.  98;  —  Ida.  — ;  170 
Pac.  100. 

Evidence  sufficient  to  show  that  a 
promissory  note  was  delivered  as  a  pres- 
ent obligation.  Citizens  State  Bank  v. 
Thomason,  30  Ida.  460;  167  Pac.  22. 

Evidence  not  sufficient  to  establish  a 
claim  that  there  was  a  conditional  deliv- 
ery of  a  promissory  note.  Citizens  State 
Bank  v.  Thomason,  30  Ida.  460;  167  Pac. 
22. 

Where  a  county  has  agreed  with  a  con- 
tractor for  the  construction  of  a  high- 
way, and  the  interested  property  holders 
have  executed  their  notes  in  favor  of  the 
county  treasurer  to  increase  the  contrac- 
tor's compensation,  so  as  to  provide  for  a 
more  complete  improvement  than  that 
made  the  subject  of  such  agreement, 
neither  the  county  treasurer  nor  the 
county  can  demand  the  possession  of 
these  notes,  if  there  never  was  any  de- 
livery of  the  same  to  the  county  or  to 
any  one  on  its  behalf.  Lewis  County  v. 
State  Bank,  —  Ida.  — ;  170  Pac.  98;  — 
Ida.  — ;    170  Pac.  100. 
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Consideration 

Under  the  law  of  negotiable  instru- 
ments any  consideration  sufficient  to  sup- 
port a  simple  contract  may  be  regarded 
as  one  of  value;  an  antecedent  or  pre- 
existent  debt  constitutes  value.  Fidelity 
State  Bank  v.  Miller,  29  Ida.  777;  162  Pac. 
244. 

The  giving  of  a  new  promissory  note  in 
lieu  of  an  existing  one  is  a  payment  of 
the  latter,  when  intended  to  be  such  by 
the  parties,  the  cancellation  of  the  old 
note  being  a  good  consideration  for  the 
new  one.  Fidelity  State  Bank  v.  Miller, 
29  Ida.  777;   162  Pac.  244. 

Renewal 

In  a  controversy  over  a  note,  and 
whether  it  was  given  as  a  fresh,  or  as  a 
renewal  of  an  old  one,  if  the  evidence 
goes  to  show  that  the  officers  of  a  bank, 
payee  of  the  old  note,  refused,  at  its 
maturity,  to  accept  a  renewal  note;  that 
these  officers,  under  instructions  from  the 
bank  examiner,  told  the  maker  that  the 
loan  must  be  a  new  one  secured  as  an 
original  transaction;  that  the  bank  would 
make  no  extension  of  the  old  note;  that 
the  old  note  was  marked  paid  and  re- 
turned to  the  maker;  that  the  transaction 
appeared  as  an  original  one  on  the  bank's 
books;  that  the  old  note  was  entered  then 
as  paid  in  full,  and  that  the  bank's  rules 
forbade  renewals,  there  is  no  proof  that 
there  was  a  renewal  of  the  old  note.  Fi- 
delity State  Bank  v.  Miller,  29  Ida.  777; 
162  Pac.  244. 

Notice  of  dishonor 

Where  the  statute  relative  to  notice  of 
the  dishonor  of  commercial  paper  has 
been  complied  with,  and  proof  has  been 
made  of  the  mailing  of  the  notice  of  dis- 
honor, it  is  not  material  whether  the  ad- 
dressee ever  received  such  notice.  Hud- 
son v.  Carlson,  —  Ida.  — ;  170  Pac.  100. 

Payment 

The  acceptance  of  a  promissory  note 
is  a  payment  of  an  antecedent  debt,  when 
so  intended  and  understood  at  the  time; 
and  the  intention  need  not  be  expressed, 
but  may  be  gathered  from  the  facts  and 
circumstances.  Fidelity  State  Bank  v. 
Miller,  29  Ida.  777;   162  Pac.  244. 

Discharge 

Under  the  statutes,  an  instrument  may 
be  discharged  by  intentional  cancellation 


by  the  holder  or  any  other  act  that  will 
discharge  a  simple  contract  for  the  pay- 
ment of  money.  Fidelity  State  Bank  v. 
Miller,  29  Ida.  777;   162  Pac.  244. 

Actions 

One  who  holds  a  note  by  assignment, 
for  the  purpose  of  collection,  is  the  real 
party  in  interest  and  is  authorized  to  sue 
thereon  in  his  own  name.  Utah  Imple- 
ment-Vehicle Co.  v.  Kenyon,  30  Ida.  407; 
164  Pac.  1176. 

In  an  action  by  the  indorsee  of  a  note 
to  enforce  payment,  where  the  maker 
alleges  that  the  instrument  was  procured 
through  fraud,  the  burden  is  on  the  plain- 
tiff to  prove  that  he  is  a  holder  in*  due 
course.  First  Nat.  Bank  v.  Hall,  —  Ida. 
— ;   169  Pac.  936. 

In  an  action  to  enforce  payment  of  a 
note,  brought  by  a  bank,  which  has  taken 
the  paper  by  indorsement,  if  the  defen- 
dant pleads  fraud  in  the  procurement  of 
such  note  and  the  only  evidence  of  the 
plaintiff's  good  faith  is  the  testimony  of 
its  vice  president,  it  is  for  the  jury  to 
decide  on  the  latter's  credibility.  First 
Nat.  Bank  v.  Hall,  —  Ida.  — ;  169  Pac. 
936. 

Editorial   notes 

Right  of  an  innocent  payee  to  recover 
on  a  note  signed  in  blank  and  intrusted 
to  a  third  person  who  exceeds  his  author- 
ity in  filling  up  blanks  before  delivery  to 
the  payee.    L.   R.  A.  191 5B,  144. 

BRIDGES 

Payment  for,  from  proceeds  of  bonds. 
See  Counties. 

BROKERS 

Where  a  broker  is,  under  the  terms  of 
his  contract,  to  negotiate  a  sale  within  a 
time  therein  specified,  he  earns  no  com- 
missions on  the  sale's  being  consummated 
after  that  time,  even  though  he  may  have 
procured  the  buyer;  unless  he  can  prove 
that  the  owner,  with  whom  he  contracted, 
occasioned  the  delay  by  his  fraud,  fault, 
or  negligence.  Wallace  v.  McKenna,  — 
Ida.  — ;    173  Pac.  749. 

CANCELLATION      OF      INSTRUMENTS 

Evidence  which  appears  amply  suffi- 
cient to  support  the  judgment  and  find- 
ings of  the  court  below.  Rees  v.  Gor- 
ham,  30  Ida.  207;   164  Pac.  88. 
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CARRIERS— CHATTEL  MORTGAGES 


Instance  of  complaint,  in  an  action  for 
the  cancellation  of  a  certain  deed  and 
promissory  note,  which  states  facts  suffi- 
cient to  constitute  a  cause  of  action,  on 
the  ground  that  such  instruments  were 
executed  as  the  result  of  false  and  fraud- 
ulent representations  made  by  the  de- 
fendant to  the  plaintiff.  Hayton  v.  Clem- 
ans,  30  Ida.  25;   165  Pac.  994. 

It  is  not  necessary  for  the  complaint, 
in  an  action  for  the  cancellation  of  a 
contract,  to  show  that  the  plaintiff  put, 
or  offered  to  put,  the  other  party  in  statu 
quo  by  a  full  restoration  of  all  that  he 
has  received.  Hayton  v.  Clemans,  30  Ida. 
25;    165   Pac.   994. 

Where  the  purchaser  of  land,  as  a  con- 
sideration, gave  a  deed  to  other  land, 
also  his  note,  and  agreed  to  pay  the  un- 
paid balance  due  under  another  contract 
of  purchase,  his  complaint,  where  he 
seeks  to  cancel  and  rescind  his  own  con- 
tract, need  not,  as  a  condition  precedent 
to'  suit,  show  an  offer  to  restore  to  the 
defendant  the  consideration  received 
from  him,  where  he  has  at  the  time 
nothing  to  tender  back,  and  is  in  this 
condition  through  no  fault  of  his  own. 
Hayton  v.  Clemans,  30  Ida.  25;  165  Pac. 
994. 

Necessary  averments  in  a  bill  of  com- 
plaint for  the  cancellation  of  an  instru- 
ment. 4  R.  C.  L.  518;  title,  Cancellation 
of  Instruments. 

CARRIERS 

In  the  case  of  property  delivered  to  a 
carrier  for  interstate  transportation,  the 
liability  of  the  carrier  is  the  actual  value 
of  the  goods;  and  the  carrier  may  charge 
for  transportation  such  rates  as  may  be 
consistent  with  its  responsibility,  subject 
to  the  regulations  of  the  interstate  com- 
merce commission.  Thompson  v.  Great 
Northern  Ry.  Co.,  —  Ida.  — ;  174  Pac. 
607. 

A  carrier,  being  informed  of  the  char- 
acter of  a  shipment,  may,  either  with  or 
without  the  shipper's  declaration,  fix  the 
value  of  the  property  for  which  it  is  about 
to  assume  liability,  and  charge  the  rate 
which  it  has  lawfully  established  as  com- 
mensurate with  its  responsibility  for 
goods  of  such  value.  Thompson  v.  Great 
Northern  Ry.  Co.,  —  Ida.  — ;  174  Pac.  607. 


CERTIORARI 

See  Review,  Writ  of. 

On  a  writ  of  review  against  the  state 
board  of  equalization,  issued  on  an  orig- 
inal application  by  a  light  and  water  com- 
pany, aggrieved  by  the  assessment  and 
equalization  of  its  property,  the  court's 
inquiry  in  determining  the  jurisdiction  of 
the  board,  in  respect  to  the  matter  com- 
plained of,  is  limited  by  the  record  sent 
up  in  response  to  the  writ.  Northwest  L. 
&  W.  Co.  v.  Alexander,  29  Ida.  557;  160 
Pac.  1106. 

Where  state  elective  officers  are  in- 
vested with  certain  discretion,  involving 
the  exercise  of  judgment  in  the  perform- 
ance of  their  official  duties,  a  writ  of 
certiorari  can  not  be  issued  for  the  pur- 
pose of  having  their  action  influenced  or 
the  judgment  of  a  court  interposed. 
Northwest  L.  &  W.  Co.  v.  Alexander,  29 
Ida.   557;    160   Pac.   1106. 

There  has  been  no  period  fixed  by  stat- 
ute for  prosecuting  a  writ  of  review,  but 
it  must  be  prosecuted  within  a  reason- 
able time.  Pullman  Co.  v.  State  Board 
of  Equalization,  —  Ida.  — ;   171  Pac.  260. 

A  reasonable  time  within  which  appli- 
cation may  be  made  for  a  writ  of  review 
is,  save  in  exceptional  circumstances,  the 
same  as  that  deemed  reasonable  for  the 
taking  of  an  appeal.  Pullman  Co.  v.  State 
Board  of  Equalization,  —  Ida.  — ;  171 
Pac.   260. 

CHATTEL   MORTGAGES 

After-acquired   property 

A  chattel  mortgage,  made  to  cover  prop- 
erty to  be  acquired  by  the  mortgagor  after 
the  execution  of  the  instrument,  is  valid 
and  binding  on  the  parties  to  it  and  on 
all  others  having  notice  of  it;  provided, 
the  mortgage  transaction  is  conducted  in 
accordance  with  the  statute  which  sets 
forth  the  requisites  of  a  chattel  mort- 
gage, valid  as  against  creditors  of  the 
mortgagor  and  subsequent  purchasers  and 
incumbrancers  of  the  property.  Dover 
Lumber  Co.  v.  Case,  —  Ida.  — ;  170  Pac. 
109. 

Where  a  chattel  mortgage  has  been 
executed  by  a  lessee  upon  a  crop  to  be 
grown  on  leased  premises,  but  the  parties 
have  released  each  other  from  their  mu- 
tual obligations  under  the  terms  of  the 
lease,  the  lien  of  the  mortgage  does  not 
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attach  to  a  crop  subsequently  planted  on 
such  premises  by  a  person  who  is  not  the 
lessee.  Green  v.  Consolidated  W.  &  M. 
Co.,  30  Ida.  359;  164  Pac.  1016. 

Lien    and    priority 

Comity  between  states  makes  the  lien 
of  a  chattel  mortgage  superior  to  the  title 
of  a  purchaser  without  notice,  in  a  state 
to  which  the  property  has  been  removed 
without  the  consent  of  the  mortgagee, 
even  though  there  has  been  no  recording 
of  the  mortgage  in  the  latter  state;  pro- 
vided, that  the  instrument  was  originally 
executed  and  recorded  so  as  to  satisfy  the 
laws  of  the  state  from  which  the  prop- 
erty was  removed.  Smith  v.  Consolidated 
W.  &  M.  Co.,  30  Ida.  148;   163  Pac.  609. 

By  reason  of  comity  between  states,  a 
chattel  mortgage  executed  and  recorded 
in  another  state  must  be  treated  as  a 
valid  lien  in  this  state;  and,  after  the  re- 
moval of  the  property  to  this  state,  a 
purchaser  here  takes  title  subject  to  the 
lien  of  the  mortgage  recorded  in  such 
other  state,  even  though  it  has  not  been 
recorded  in  this  state;  but  this  rule  of 
comity  does  not  apply  where  the  removal 
was  with  the  mortgagee's  consent;  in 
such  a  case,  a  purchaser  without  notice 
takes  title  not  subject  to  the  lien  of  the 
mortgage.  Moore  v.  Keystone  Driller  Co., 
30  Ida.  220;   163  Pac.  1114. 

If  a  party  to  a  contract  would  invoke 
the  doctrine  of  comity  between  states  in 
support  of  his  rights,  he  has  the  burden 
of  proving  that  the  contract  is  a  foreign 
one  and  such  a  contract  as  is  contem- 
plated by  the  doctrine.  Smith  v.  Consoli- 
dated W.  &  M.  Co.,  30  Ida.  148;  163  Pac. 
609. 

Removal  of  property,  covered  by  a  chat- 
tel mortgage,  to  another  state.  5  R.  C.  L. 
399;   title,  Chattel   Mortgages. 

Editorial   notes 

Necessity  of  recording  instrument  cre- 
ating a  lien  or  reserving  title  to  personal 
property,  in  the  state  to  which  the  prop- 
erty is  subsequently  removed.  L.  R.  A. 
1917D,  942. 

Waiver  of  lien 

The  conduct  of  a  mortgagee  in  ex- 
pressly, impliedly  or  tacitly  waiving  his 
security,  as  to  a  portion  of  the  property 
covered  by  his  mortgage,  does  not  raise 


an  implication  either  in  law  or  in  fact 
that  he  intends  to  waive  his  lien  on  the 
remainder  of  it.  Seat  v.  Quarles,  —  Jda. 
— ;    169  Pac.  1167. 

Estoppel  from  foreclosing 

Where  a  chattel  mortgage, .  securing  a 
note,  covers  exempt  as  well  as  non- 
exempt  property,  and  a  sale  of  the  non- 
exempt  property  has  been  had  and  the 
proceeds  placed,  with  the  mortgagee's 
consent,  in  a  special  lien  fund  to  be  used 
to  discharge  the  mortgage  lien,  the  mort- 
gagee is  not,  by  failing  to  protest  when 
this  fund  is  diverted  to  pay  general  cred- 
itors, estopped  from  foreclosing  the  mort- 
gage, subsequently,  as  against  the  ex- 
empt property.  Seat  v.  Quarles,  —  Ida. 
— ;   169  Pac.  1167. 

Foreclosure — demand 

In  the  law,  relating  to  the  foreclosure 
of  chattel  mortgages,  the  legislature  did 
not  intend  to  require  the  mortgagee,  in 
proceedings  to  foreclose  a  chattel  mort- 
gage, to  make  a  demand  upon  the  mort- 
gagor to  turn  over  the  property  peaceably 
before  placing,  in  the  hands  of  the  proper 
officer,  his  affidavit  of  having  demanded 
the  possession  of  the  chattels  for  the  pur- 
poses of  sale,  "if  the  mortgagor  can  not 
be  found  within  the  county  wherein  the 
mortgage  is  being  foreclosed."  Hudson  v. 
Carlson,  —  Ida.  — ;    170  Pac.  100. 

CHILDREN, CUSTODY  OF 

Right  to.     See  Guardian  and  Ward. 

CLAIM   AND   DELIVERY 

See  Replevin. 

CLOUD  ON   TITLE 

See  Quieting  Title. 

COMMERCE 

The  mere  fact  that  a  railroad  is  used 
in  interstate  commerce,  as  well  as  com- 
merce within  a  particular  state,  does  not 
render  the  federal  employers'  liability  act 
available  to  a  servant  of  the  railroad 
company,  injured  while  engaged  in  con- 
structing a  dirt  fill  beneath  a  wooden 
trestle.  Kinzell  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  —  Ida.  — ;   171  Pac.  1136. 

COMMITTING    MAGISTRATES 

See  Justices  of  the  Peace. 
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CONSTITUTIONAL  LAW 


CONSTITUTIONAL  LAW 
In  general 

The  provisions  of  a  constitution  and 
statutory  enactments  should  be  read  and 
construed  in  the  light  of  the  condition  of 
affairs  and  circumstances  existing  at  the 
time  of  their  adoption.  State  v.  Fite,  29 
Ida.  463;  159  Pac.  1183. 

A  court  is  not  concerned  with  the  wis- 
dom or  policy  of  laws:  thus,  it  will  not 
interfere  with  the  legislative  policy  re- 
lating to  the  liability  of  a  railroad  com- 
pany for  a  failure  to  fence  its  right  of 
way,  where  it  is  its  duty  to  fence  under 
the  statute  and  to  keep  its  gates  closed. 
Saccamonno  v.  Great  Northern  Ry.  Co., 
30  Ida,  513;   166  Pac.  267. 

The  constitution  has  committed  to  the 
legislature,  not  to  the  courts,  the  task 
of  prescribing  what  the  record  on  appeal 
shall  contain  and  the  method  by  which 
it  shall  be  prepared  and  authenticated. 
Boise-Payette  L.  Co.  v.  McCarthy,  —  Ida. 
— ;    170  Pac.  920. 

The  constitutionality  of  a  statute  can 
not  be  assailed  on  a  writ  of  review.  Wei- 
ser  Nat.  Bank  v.  Washington  County,  30 
Ida.  332;    164  Pac.  1013. 

A  statute  should  be  construed  with  a 
view  to  its  being  held  constitutional,  but 
if  it  is  so  plain  that  it  admits  of  no  con- 
struction other  than  its  bare  reading  sug- 
gests, any  other  interpretation  is  impos- 
sible. Griffith  v.  Owens,  30  Ida.  647;  166 
Pac.  922. 

Construction — drainage   district    laws 

The  act  of  1913,  relating  to  drainage 
districts,  while  it  must  be  construed  as 
a  whole,  must  also  be  construed  so  as  to 
sustain  the  law,  if  this  be  possible  with- 
out doing  violence  to  constitutional  limi- 
tations, and  at  the  same  time  give  effect 
to  the  evident  purpose  of  the  legislation. 
Burt  v.  Farmers'  Co-operative  Irr.  Co.,  30 
Ida.  752;   168  Pac.  1078. 

Police  power — drainage  district  laws 

Section  9a,  chapter  42,  of  the  laws  of 
1915,  was  a  valid  and  constitutional  ex- 
ercise of  the  police  power  by  the  legisla- 
ture; it  is  well  within  the  constitutional 
power  of  the  legislature  to  require  high 
lands,  or  even  canals  or  irrigation  sys- 
tems, to  contribute  to  the  reclamation  of 
low  and  water-logged  lands  to  the  extent 


that  such  high  lands  and  canals  and  irri- 
gation systems  are  answerable  for  injury 
to  such  low  lands  from  seepage  and  sat- 
uration by  irrigation  water.  Burt  v.  Farm- 
ers' Co-operative  Irr.  Co.,  30  Ida.  752;  168 
Pac.  1085. 

Obligation  of  contracts 

All  doubts  are  resolved  against  the  ex- 
istence of  the  state's  authority  to  contract 
so  as  to  abrogate  its  powers,  for  a  limited 
season,  to  exercise  any  of  its  police 
powers;  hence,  a  contract  so  tending,  in 
respect  to  the  regulation  or  supervision 
of  rates  pr  charges  for  services  rendered, 
by  public  utilities,  must  be  expressed  in 
clear  and  unmistakable  language.  Sand- 
point  W.  &  L.  Co.  v.  City  of  Sandpoint, 
—  Ida.  — ;  173  Pac.  972. 

The  legislature  has  not,  at  any  time, 
attempted  to  authorize  municipalities  to 
contract  for  abridging  the  state's  power 
to  regulate  rates  or  charges  for  services 
rendered  by  public  utilities.  Sandpoint 
W.  &  L.  Co.  v.  City  of  Sandpoint,  —  Ida. 
— ;   173  Pac.  972. 

In  granting  a  franchise  by  which  rates 
are  fixed  or  determined  a  municipality 
is  exercising  powers,  not  its  own  but 
merely  such  as  have  been  conferred  by 
the  state;  these  may  be  withdrawn  at  any 
time  without  impairing  the  obligation  of 
a  contract.  Sandpoint  W.  &  L.  Co.  v.  City 
of  Sandpoint,  —  Ida.  — ;  173  Pac.  972. 

Legislative  control  over  municipal  cor- 
porations. 19  R.  C.  L.  728;  title,  Municipal 
Corporations. 

Editorial   notes 

Validity  of  statute  conferring  on  com- 
mission power  to  fix  rates  for  public  serv- 
ice corporations.    Ann.  Cas.  1917C,  57. 

Power  to  raise  rates  of  public  service 
corporations  fixed  by  franchise.    L.   R.  A. 

1915C,   287. 

Right  to  reduce  rates  of  public  service 
corporations  fixed  by  franchise  or  char- 
ter.   L.   R.  A.  1915C,  261. 

Effect  of  a  contract  with  patrons  to 
preclude  the  regulation  of  rates  of  public 
service  corporations.    L.  R.  A.  1915C,  282. 

Due     process     of     law — drainage     district 
laws 
If  a  drainage  district,  by  the  construc- 
tion of  its  system,  relieves  a  canal  com- 
pany  of   the   burden   of  keeping   up   and 
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maintaining  a  waste  ditch,  the  company- 
can  not  resist  an  assessment  for  benefits 
on  the  ground  that  the  construction  will 
render  its  ditch  useless  and  amount  to  a 
taking  of  property  without  due  process 
of  law.  In  re  Drainage  Dist.  No.  1; 
Burt  v.  Farmers'  Co-operative  Canal  Co., 
29  Ida.  377,  396;  161  Pac.  315. 

The  act  of  1913,  relating  to  drainage 
districts,  does  not  violate  the  constitution 
in  taking  property  without  due  process  of 
law  and  without  compensation  therefor; 
it  is  rather  the  exercise  of  the  power 
whereby  the  legislature  provides  the 
method  and  manner  by  which  one  may 
so  use  his  own  property  so  as  not  to  in- 
jure that  of  another.  Burt  v.  Farmers' 
Co-operative  Irr.  Co.,  30  Ida.  752;  168 
Pac.  1078. 

commitment  of  juvenile  defendant 

The  commitment  of  a  juvenile  delin- 
quent does  not  deprive  the  guardian  or 
parent  of  such  delinquent  of  due  process 
of  law  where  there  is  available  to  the 
parent  an  adequate  remedy  at  law,  by 
habeas  corpus  or  otherwise,  to  have  his 
or  her  rights  determined.  Allen  v.  Will- 
iams, —  Ida.  — ;   171  Pac.  493. 


v.  Blackwell  Lumber  Co., 
Pac.   1083. 


Ida. 


;   173 


conviction      of      having      intoxicating 

liquors     in     possession 

A  person  may  lawfully  be  convicted 
of  having  "in  his  possession  a  bottle  of 
whisky  for  his  own  use  and  benefit,  and 
not  for  the  purpose  of  giving  away  or 
selling  the  same  to  any  person";  this 
would  not  abridge  his  privileges  or  im- 
munities as  a  citizen  of  the  United  States, 
or  deprive  him  of  life,  liberty,  or  property 
without  due  process  of  law.  Crane  v. 
Campbell,  U.  S.  Adv.  Ops.,  1917-18,  p.  95; 
affirming  Ex  parte  Crane,  27  Ida.  671; 
L.  R.  A.  1918A,  942;  151  Pac.  1006.  See 
B.  M.  Co.'s  Current  Digest;  title,  Consti- 
tutional Law. 

deprivation  of  liberty  to  contract 

The  "liberty"  assured  to  the  citizen  by 
the  fourteenth  amendment  to  the  federal 
constitution  is  not  confined  to  a  right  to 
be  free  from  mere  physical  restraint  of 
his  person,  but  includes  the  right  to  be 
free  in  the  enjoyment  of  all  his  faculties; 
to  use  these  in  all  lawful  ways;  to  live 
and  work  where  he  will;  and  to  enter 
into  all  contracts,  proper  and  necessary 
for   carrying   out   these   purposes.    Hyatt 


The  Act  of  1913,  exacting  a  tax  from 
owners  of  property  within  the  state, 
which  is  insured  against  fire  by  com- 
panies not  authorized  to  transact  busi- 
ness within  the  state,  is  invalid  as  in  vio- 
lation of  the  fourteenth  amendment  of 
the  federal  constitution,  when  applied  to 
contracts  made  and  to  be  performed  out- 
side of  the  state.  Hyatt  v.  Blackwell 
Lumber  Co.,  —  Ida.  — ;   173  Pac.  1083. 

Intoxicating    liquor   law 

The  statute  of  1909,  which  makes  the 
transportation  of  intoxicating  liquors  to 
any  point  or  place  in  this  state,  where 
the  sale  of  intoxicating  liquors  is  prohib- 
ited by  law,  a  misdemeanor,  is  a  valid 
exercise  of  the  police  power  and  is  not 
in  contravention  of  any  constitutional  pro- 
vision as  to  due  process  of  law.  State  v. 
Cummins,  30  Ida.  411;  165  Pac.  216. 

Due  process  of  law.  6  R.  C.  L.  433;  title, 
Constitutional  Law. 

CONTEMPT 

It  is  no  contempt  of  court  to  disobey 
a  void  order.  MacWatters  v.  Stockslager, 
29  Ida.  803;  162  Pac.  671. 

Disobedience  of  court  orders  as  a  con- 
tempt.    6  R.  C.  L.  502;   title,  Contempt. 

CONTRACTS 

To  cut  and  haul  sawlogs.    See  Sales. 

By  married  women.  See  Husband  and 
Wife. 

Certainty  as  to  subject-matter 

Where  hay  is  sold  and  is  to  be  meas- 
ured, under  the  contract,  according  to 
government  rule,  but  there  is  no  meeting 
of  minds  as  to  what  constitutes  the  "gov- 
ernment rule,"  there  being  at  the  time 
several  rules  in  the  vicinity  known  as 
the  "government  rule"  for  measuring 
hay,  the  provision  in  the  contract  as  to 
the  measurement  of  the  hay  is  void, 
where  there  is  no  evidence  to  show  what 
was  meant  by  the  ambiguous  statement. 
Snoderly  v.  Bower,  30  Ida.  484;  166  Pac. 
265. 

Mistake 

A  person,  after  making  a  contract,  can 
not  be  relieved  of  its  terms  on  the  ground 
of   mistake   due    to   his    own    negligence, 
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when  it  was  within  his  power  to  have 
had  a  stipulation  inserted  in  the  agree- 
ment which  would  fully  protect  him.  Jen- 
sen v.  McConnell  Bros.,  —  Ida.  — ;  169 
Pac.   292. 

Effect  of  illegality 

Rights  based  on  a  violation  of  law  are 
not  enforceable;  thus,  a  wife  can  not 
maintain  an  action  to  recover  money  paid 
by  her  for  county  warrants  purchased  in 
the  face  of  an  express  prohibition  of  the 
law.  Libby  v.  Pelham,  30  Ida.  614;  166 
Pac.  575. 

If  a  county  commissioner  buys  county 
warrants  for  his  wife  with  her  money, 
she  is  presumed  to  know  that  such  pur- 
chase is  contrary  to  law,  and  that  the 
county  treasurer  is  prohibited  from  pay- 
ing them;  if  she  chooses  to  purchase  the 
warrants  under  these  conditions  she  does 
so  at  her  own  risk.  Libby  v.  Pelham,  30 
Ida.  614;   166  Pac.  575. 

Where  a  county  commissioner  bought 
county  warrants  for  his  wife,  with  her 
money,  the  transaction  was  contrary  to 
law,  and,  though  the  warrants  were  after- 
wards declared  to  be  void,  the  wife  can 
not  maintain  an  action  for  money  had 
and  received;  she  is  presumed  to  have 
known  the  law  and  is  not  in  a  position  to 
complain  that  she  received  no  considera- 
tion. Libby  v.  Pelham,  30  Ida.  614;  166 
Pac.  575. 

Construction 

Irrigation  contracts.  L.  R.  A.  1916F, 
273;  citing  Collins  v.  Twin  Falls  N.  S.  L. 
&  W.  Co.,  28  Ida.  1;  152  Pac.  200. 

Performance  or  breach  in  general 

The  acceptance  of  an  option  to  pur- 
chase land,  within  the  time  specified,  and 
compliance  with  the  conditions,  if  any, 
changes  the  option  into  a  contract  of  sale, 
binding  upon  both  parties,  and  entitles 
the  grantee  to  call  for  performance,  as  of 
the  date  of  the  giving  of  the  option,  so 
as  to  cut  off  intervening  rights  acquired 
with  knowledge  of  the  existence  of  the 
option.  Donaldson  v.  Thousand  Springs 
Power  Co.,  29  Ida.  735,  754;  162  Pac.  334. 


-estimates   by  third   persons  and   con- 
clusiveness thereof 


If  the  agreement  between  a  contractor 
and  a  subcontractor  for  railroad  construc- 


tion work,  fails  to  say  specifically,  with 
reference  to  the  question  of  the  quantity 
of  material  removed,  that  the  estimates 
of  the  chief  engineer  shall  be  final  and 
conclusive  upon  the  parties,  that  officer's 
estimates  do  not  have  the  force  of  final 
adjudication  of  that  question.  Maney  v. 
Idaho  Const.  Co.,  30  Ida.  Ill;  163  Pac.  297. 

Though  a  contract  between  a  contrac- 
tor and  a  subcontractor  for  railroad  con- 
struction work  gives  to  the  chief  engi- 
neer the  right  to  decide  all  questions 
between  the  parties  relative  to  the  work 
and  as  to  the  true  intent  and  meaning 
of  the  provisions  and  specifications  of  the 
contract  and  of  the  specifications  under 
which  the  work  is  to  be  done,  this  does 
not  render  the  chief  engineer's  estimates 
as  to  quantity  of  material  moved  final 
and  conclusive  upon  the  parties.  Maney 
v.  Idaho  Const.  Co.,  30  Ida.  Ill;  163  Pac. 
297. 

,If  the  contract  between  a  contractor 
and  a  subcontractor  for  railroad  construc- 
tion work  does  not  make  the  chief  engi- 
neer's estimates,  monthly  and  final,  con 
elusive  upon  the  subcontractor  as  to  the 
actual  quantities  of  material  handled  in 
the  excavations  and  fills,  the  subcontrac- 
tor may  reject  these  estimates,  and  resort 
to  any  competent  proof  tending  to  show 
what  these  quantities  were.  Maney  v. 
Idaho  Const.  Co.,  30  Ida.  Ill;  163  Pac.  297. 

entire  or  severable  contracts 

If  three  orders  for  nursery  stock  are 
combined  into  one,  at  the  request  of  the 
nurseryman  and  presumably  for  his  con- 
venience in  shipping,  such  combined 
order  is  separable,  and  it  is  proper  to 
consider  the  individual  orders  in  deter- 
mining the  question  of  substantial  com- 
pliance, on  the  part  of  the  nurseryman, 
with  his  contract.  Austin  v.  Brown  Bros. 
Co.,  30  Ida.  167;  164  Pac.  95. 

penalties 

Parties  to  contracts  may,  by  their  stip- 
ulations, provide  for  penalties  for  non-per- 
formance, but  these  will  not  be  enforced 
by  the  courts  unless  expressed  in  un- 
mistakable language.  Berlin  M.  Works  v. 
Dehlbom  L.  Co.,  29  Ida.  494;  160  Pac.  746. 

Actions  for  breach 

Where,  in  a  controversy  over  the  com- 
pensation owing  to  a  subcontractor  by  a 
principal  contractor  for  railroad  construe- 
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tion  work  for  an  excavation,  it  is  objected 
that  the  measurements  made  by  the  en- 
gineers of  the  subcontractor  were  made 
years  after  the  excavation,  it  is  competent 
to  meet  the  objection  with  proof  that  the 
cuts  are  in  substantially  the  same  condi- 
tion as  when  made.  Maney  v.  Idaho 
Const.  Co.,  30  Ida.  Ill;  163  Pac.  297. 

CORPORATIONS 

Increasing  or  diminishing  capital  stock 

A  corporation  can  not  legally  increase 
its  capital  stock  without  a  strict  compli- 
ance with  the  statute;  until  the  statutory 
requirements  have  been  fulfilled,  in- 
creased capital  stock  has  no  existence. 
Farmers'  &,  Traders'  Bank  v.  National 
L.  &  L.  Supply  Co.,  30  Ida.  788;  168  Pac. 
670. 

Equity  will,  on  application  of  aggrieved 
stockholders,  enjoin  a  corporation  from 
invalidly  increasing  its  capital  stock. 
Farmers'  &  Traders'  Bank  v.  National 
L.  &  L.  Supply  Co.,  30  Ida.  788;  168  Pac. 
670. 

In  order  that  a  corporation  may  validly 
increase  or  diminish  its  capital  stock,  the 
majority  of  the  board  of  directors  must 
pass  a  resolution  calling  a  meeting  of 
stockholders  to  consider  the  matter,  and, 
at  least  30  days  prior  to  the  day  fixed 
for  the  meeting,  serve  a  copy  of  the  call 
upon  each  one  of  the  stockholders,  or  else 
publish  the  call  in  a  newspaper  of  the 
county  where  the  principal  business  is 
done,  the  publication  being  once  a  week 
for  at  least  30  days.  Farmers'  &  Traders' 
Bank  v.  National  L.  &  L.  Supply  Co.,  30 
Ida.  788;  168  Pac.  670. 

Inspection    of    corporate    books    and    rec- 
ords 

At  common  law  one  of  the  privileges 
incident  to  the  ownership  of  stock  in  a 
corporation  was  that  of  inspection  of  the 
book  and  records  of  the  company;  this 
privilege,  however,  was  limited  to  cases 
where  an  inspection  was  sought  at  proper 
times  and  in  good  faith  for  the  purpose 
of  protecting  the  interests  of  the  corpora- 
tion and  his  own  interests  as  a  stock- 
holder. Pfirman  v.  Success  Min.  Co.,  30 
Ida.  468;  166  Pac.  216. 

It  is  the  absolute  right  of  the  stock- 
holder of  a  corporation  to  inspect  and  to 
take  copies  of  the  records  of  the  corpora- 


tion in  which  he  holds  stock.  Pfirman  v. 
Success  Min.  Co.,  30  Ida.  468;  166  Pac. 
216. 

The  right  to  make  copies  of  the  rec- 
ords of  a  corporation  follows  as  an  inci- 
dent to  the  right  to  examine  and  to 
inspect  the  same.  Pfirman  v.  Success 
Min.  Co.,  30  Ida.  468;  166  Pac.  216. 

If  the  secretary  of  a  corporation  re- 
fuses permission  to  take  copies  of  the 
records  in  the  office  of  the  company,  or 
to  permit  a  party  to  appoint  his  own 
attorney  or  agent  for  that  purpose,  this 
is  a  denial  of  the  right  to  examine  such 
records.  Pfirman  v.  Success  Min.  Co., 
30  Ida.  468;   166  Pac.  216. 

Unauthorized  withdrawal  and  distribution 
of  corporate  assets 

The  assets  of  a  corporation  constitute 
a  trust  fund  for  the  payment  of  its  debts, 
and  these  assets  can  not  lawfully  be  di- 
vided up  until  after  the  creditors  are  paid. 
Weil  v.  Defenbach,  —  Ida.  — ;  170  Pac. 
103. 

It  is  unlawful  for  the  stockholders  of  a 
corporation,  that  has  unpaid  debts,  to 
withdraw  all  the  assets  and  distribute 
them  among  themselves  pro  rata;  such  a 
proceeding  is  therefore  void  as  to  exist- 
ing creditors.  Weil  v.  Defenbach,  —  Ida. 
— ;  170  Pac.  103. 

The  statute  forbidding  the  withdrawal 
of  corporate  assets  and  the  distribution 
of  them  among  the  stockholders,  when 
the  corporate  body  has  debts  unpaid,  is 
not  directed  only  against  the  corporation 
and  its  officers,  but  as  well  against  the 
stockholders,  they  being  forbidden  to  re- 
ceive the  assets  distributed;  their  lia- 
bility is,  however,  secondary  to  that  of 
the  corporation.  Weil  v.  Defenbach,  — 
Ida.  — ;   170  Pac.  103. 

Before  the  creditor  of  a  corporation 
can  proceed  against  a  stockholder  on  his 
individual  statutory  liability,  he  must  ex- 
haust his  remedy  against  the  corporate 
body.  Weil  v.  Defenbach,  —  Ida.  — ;  170 
Pac.  103. 

Estoppel  of  corporation  to  deny  authority 
or  acts  of  officers 

If  a  person  without  collusion  or  fraud 
deals  with  a  corporation  through  an  offi- 
cer, who  is  in  the  active  management  of 
the  business,  the  corporation  will  be  es- 
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topped  from  relying  upon  any  lack  of 
authority  in  such  officer  as  a  defense 
against  the  rights  of  the  party  so  dealing 
with  the  corporation,  where  the  act  of 
the  officer  was  one  which  the  corporation 
might  have  done.  Pettengill  v.  Blackman, 
30  Ida.  241;   164  Pac.  358. 

If  a  party  deals  with  a  corporation  in 
good  faith  and  he  is  unaware  of  any 
defect  of  authority  or  other  irregularity 
on  the  part  of  those  acting  for  the  cor- 
poration, and  there  is  nothing  to  excite 
suspicion  of  such  defect  or  irregularity, 
the  corporation  is  bound  by  the  contract, 
although  such  defect  or  irregularity  in 
fact  exists.  Pettengill  v.  Blackman,  30 
.Ida.  241;   164  Pac.  358. 

Editorial    notes 

Voluminous  note  on  how  far  a  private 
corporation  is  estopped  from  raising  the 
defense  of  ultra  vires  in  an  action  brought 
against  it.  L.  R.  A.  1917A,  749,  900;  citing 
First  Nat.  Bk.  v.  Callahan  Min.  Co.,  28 
Ida.  627;  155  Pac.  673. 

Ratification   by  corporation 

The  receiving  and  retaining  of  the  ben- 
efits of  a  transaction,  although  unauthor- 
ized or  irregular,  will  amount  to  a  ratifica- 
tion; this  rule  applies  to  a  corporation, 
which  receives  and  retains  the  benefits  of 
an  unauthorized  or  illegal  transaction  on 
the  part  of  its  board  of  directors.  Petten- 
gill v.  Blackman,  30  Ida.  241;  164  Pac.  358. 

Meetings   of  directors 

The  action  of  a  board  of  directors  at  a 
meeting,  which  was  not  lawful  because 
of  want  of  proper  notice,  is  ratified  by 
the  failure  of  an  absent  director  to  take 
any  steps  towards  setting  aside  the  action 
of  the  board,  after  being  advised  of  the 
circumstances.  Pettengill  v.  Blackman, 
30  Ida.  241;   164  Pac.  358. 

Insolvency  and  receivers 

Neither  the  receiver  nor  the  judgment 
creditor  of  a  corporation  takes  rights 
greater  than  its  own,  in  respect  to  cor- 
porate property,  if  no  fraud  is  involved. 
Moore  v.  Boise  L.  &  O.  Co.,  —  Ida.  — ; 
173  Pac.  117. 

preferences  to  creditors 


others.     Pettengill   v.   Blackman,   30   Ida. 
241;   164  Pac.  358. 

Wherever  there  is  a  true  debt  and  a 
real  transfer  by  an  insolvent  corporation 
for  an  adequate  consideration,  there  is  no 
collusion;  fraud,  in  its  legal  sense,  can 
not  be  predicated  on  such  a  transaction. 
Pettengill  v.  Blackman,  30  Ida.  241;  164 
Pac.  358. 

priorities  of  claims 


There  is  no  general  rule  or  principle  by 
which  a  surety  for  a  public  service  corpo- 
ration is  to  be  deemed  a  preferred  cred- 
itor in  case  of  its  insolvency;  it  is  only 
in  exceptional  circumstances  that  such  a 
surety,  having  been  held  liable  on  a  judg- 
ment, is  entitled  to  be  preferred  to  other 
creditors  where  the  corporation  becomes 
insolvent.  Towle  v.  Great  Shoshone  & 
T.  F.  W.  P.  Co.,  232  Fed.  733. 

Corporate   powers  and   liabilities — in   gen- 
eral 

The  power  to  supervise  and  regulate 
rates  or  charges  for  services  rendered  by 
public  utilities  is  an  inherent  function  of 
government,  and  is  within  its  police 
powers  regardless  of  when  it  is  exercised. 
Sandpoint  W.  &  L.  Co.  v.  City  of  Sand- 
point,  —  Ida.  — ;    173  Pac.  972. 

purchase  of  its  own  stock 

Regardless  of  the  question  whether  a 
corporation  in  good  standing  may  pur- 
chase its  own  stock,  such  a  purchase  by 
an  insolvent  corporation  is  void.  Brown 
v.  L.  B.  Reed  &  Co.,  —  Ida.  — ;  174  Pac. 
136. 

Editorial   notes 

Right  of  corporation  to  purchase  its 
own  shares  of  stock.  L.  R.  A.  1916F,  286, 
and  prior  notes  referred  to. 


-transfer  of   property   by  one   corpora- 
tion  to   another,   validity 


An  insolvent  corporation  is  not,  in  the 
absence  of  collusion  or  fraud,  prohibited 
from    preferring    certain    creditors    over 


In  the  absence  of  a  showing  that  a 
transfer  of  property  by  one  corporation 
to  another  was  in  fraud  of  creditors,  or 
was  by  way  of  a  reorganization  of  the 
grantor  company,  the  transfer,  if  actual 
and  for  value,  is  good  as  against  the 
creditors  of  such  grantor  company.  Moore 
v.  Boise  L.  &  O.  Co.,  —  Ida.  — ;  173  Pac. 
117. 
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actions 

The  corporation  itself  is  a  necessary 
party  to  an  action  brought  by  an  indi- 
vidual stockholder  to  enforce  a  director's 
liability.  Smith  v.  Rader,  —  Ida.  — ;  173 
Pac.  970. 

If  a  corporation,  as  such,  refuses  to  en- 
force thex  liability  of  a  director,  on  a 
proper  occasion,  for  fraud,  malfeasance, 
or  gross  negligence,  whereby  its  property 
is  wasted,  or  if  the  present  directors  are 
themselves  answerable  or  interested,  a 
stockholder  may  proceed  in  his  own 
name.  Smith  v.  Rader,  —  Ida.  — ;  173 
Pac.  970. 

Joint  tort  feasors 

Where  the  directors  of  a  corporation, 
the  stockholders  consenting,  transfer  all 
the  corporate  property  to  another  corpo- 
ration, taking  the  latter's  bonds  as  pay- 
ment, and  allot  these  to  such  stockholders 
in  proportion  to  their  holdings  of  stock; 
but  where,  through  the  directors'  negli- 
gence, any  of  the  bonds  are  lost  before 
delivery,  the  persons  entitled  to  them 
under  the  allotment  may  sue,  as  joint  tort 
feasors,  the  corporation  and  directors  who 
were  answerable  for  the  negligence. 
Chadwick  v.  Holm,  —  Ida.  — ;  170  Pac.  87. 

Suit   in   equity 

Where  a  suit  in  equity  is  brought 
against  the  present  directors  of  a  cor- 
poration to  enforce  the  liability  of  direc- 
tors for  fraud,  there  is  no  necessity  of 
alleging  any  previous  demand  upon  the 
defendants  to  sue  the  guilty  parties, 
where  some  of  the  present  directors  were 
elected  at  a  stockholders'  meeting 
wrongfully  controlled  by  other  directors 
by  virtue  of  their  wrongful  acts,  and  were 
in  office  at  the  time  some  of  the  wrongs 
complained  of  were  done.  Smith  v. 
Rader,  —  Ida.  — ;    173  Pac.   970. 

Suit  in  equity  by  stockholders  in  gen- 
eral.   7   R.  C.   L.  490;    title,  Corporations. 

Editorial    notes 

Actions  by  stockholders  on  behalf  of 
corporations.    97  Am.  St.  Rep.  29. 

Foreign  corporations 

A  foreign  corporation  can  not  take  or 
hold  title,  in  its  own  name,  to  real  prop- 
erty in  this  state  until  it  has  complied 
with  the  constitution  and  laws  of  this  state 
affecting  foreign  corporations;  neither  can 


an  agent  or  trustee  appointed  by  such  cor- 
poration take  title  for  the  use  and  benefit 
of  such  corporation.  Donaldson  v.  Thou- 
sand Springs  Power  Co.,  29  Ida.  735,  754; 
162  Pac.  334. 

A  foreign  corporation  which,  confess- 
edly, has  failed  to  comply  with  the  statu- 
tory requirement  as  to  appointing  an 
agent  to  be  served  with  process,  may  not, 
on  being  sued,  plead  the  statute  of  limi- 
tations. Graham  v.  Brown  Bros.  Co.,  30 
Ida.  651;  168  Pac.  9. 

COSTS 

The  right  to  costs  is  purely  statutory, 
and  their  allowance  as  a  matter  of  course 
is  made  dependent  upon,  and  a  mere  in- 
cident to,  a  final  judgment.  Rhodenbaugh 
v.   Stingel,  —  Ida.  — ;    174   Pac.   604. 

Ditches  are  real  estate;  hence,  an  ac- 
tion that  involves  the  title  to,  the  right 
of  possession  of,  and  a  right  of  way  for 
an  irrigation  ditch  is  an  action  involving 
the  title  or  possession  of  real  estate,  and 
costs  must  be  awarded  to  the  party  in 
whose  favor  judgment  is  rendered.  Brun- 
zell  v.  Stevenson,  30  Ida.  202;  164  Pac.  89. 

Where  an  appeal  is  without  merit  and 
was  manifestly  taken  for  delay,  dam- 
ages to  the  extent  of  twelve  per  cent  of 
the  amount  of  the  original  judgment, 
exclusive  of  costs,  may  be  allowed  to  the 
respondent;  the  supreme  court  rule  of 
practice  permitting  this  will  be  found  in 
153  Pac.  xiii.  Nelson  v.  McGoldrick  L. 
Co.,  30  Ida.  451;  165  Pac.  1125. 

COUNTERCLAIM 
See  Set-off  and  Counterclaim. 

COUNTIES 

See  Depositories. 

As  subdivisions  of  state 

Counties  are  merely  subdivisions  of  the 
state,  through  which  it  operates  for  con- 
venience in  the  performance  of  its  gov- 
ernmental functions;  these  being  legal  du- 
ties imposed  by  the  state  upon  its  crea- 
tures. Youmans  v.  Thornton,  —  Ida.  — ; 
168  Pac.  1141. 

County  commissioners 

County  commissioners  and  road  over- 
seers are  not  individually  answerable  in 
damages  for  injuries  by  reason  of  defec- 
tive highways;  they  are  answerable  to 
the  state  and  to  their  respective  counties 
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for  the  performance  of  their  official  du- 
ties; beyond  this  their  liability  can  not 
be  extended.  Youmans  v.  Thornton,  — 
Ida.  — ;   168  Pac.  1141. 

County  commissioners  have  the  statu- 
tory duty  to  "lay  out,  maintain,  control, 
and  manage  public  roads,  turnpikes,  fer- 
ries, and  bridges  within  the  county,"  and 
road  overseers  have  likewise  a  statutory 
duty;  but  counties  are  not  liable  for  the 
negligence  or  torts  of  their  officers.  You- 
mans v.  Thornton,  —  Ida.  — ;  168  Pac. 
1141. 

Tenure  of  officers 

Under  a  law,  whereby  an  office  is  to  be 
held  by  the  incumbent  until  his  successor 
is  elected  and  qualified,  a  vacancy  can 
occur  only  where  the  election  has  been 
held,  the  person  elected  has  qualified, 
and  the  term  of  his  predecessor  has  ex- 
pired; hence,  if  this  person  dies  without 
having  first  qualified,  the  office  is  not 
vacant.  Clark  v.  Wonnacott,  30  Ida.  98; 
162  Pac.  1074. 

The  statute,  making  the  tenure  of 
officers,  elected  for  a  fixed  term,  to  con- 
tinue until  the  election  and  qualification 
of  their  successors,  does  not  conflict  with 
the  constitutional  requirement  for  the  bi- 
ennial election  of  county  assessors.  Clark 
v.  Wonnacott,  30  Ida.  98;  162  Pac.  1074. 

The  section  of  the  constitution,  relating 
to  the  election  of  county  assessors 
throughout  the  state,  provides  merely  that 
these  elections  be  biennial;  it  leaves  the 
legislature  to  fix  the  terms  of  office.  Clark 
v.  Wonnacott,  30  Ida.  98;  162  Pac.  1074. 

Contracts 

The  statute  precludes  officers  from 
dealing  in  county  warrants  in  any  manner 
whatsoever,  whether  for  their  own  use 
or  benefit  or  that  of  another  person;  a 
county  commissioner  can  not  buy  them 
for  his  wife,  though  he  pays  for  them 
with  her  money.  Libby  v.  Pelham,  30 
Ida.  614;  166  Pac.  575. 

A  statute  which  requires  a  contract  to 
be  made  in  a  certain  manner,  ipso  facto 
makes  the  contract  void  if  made  in  any 
other  way.  Zimmerman  v.  Brown,  30  Ida. 
640;   166  Pac.  924. 

Where  the  statute  requires  the  owner 
of  a  stallion  to  have  a  license  before 
offering  the  animal  for  sale,  such  statute 


is  not  a  revenue  measure,  but  is  a  pro- 
tection to  the  public;  hence,  a  sale  of  the 
stallion  without  having  a  license  is  void, 
and  no  recovery  can  be  had  for  the  price. 
Zimmerman  v.  Brown,  30  Ida.  640;  166 
Pac.  924. 

WThere  a  person  contracted  for  county 
warrants  and  paid  money  therefor,  with- 
out any  knowledge  at  the  time  of  their 
invalidity,  but  such  warrants  were  after- 
wards decreed  by  a  court  to  be  null  and 
void  upon  the  ground  that  they  were  ille- 
gally issued,  such  warrants  were  not  a 
consideration  for  the  money  paid  for 
them;  they  were  merely  pieces  of  worth- 
less paper.  Milner  v.  Pelham,  30  Ida.  594; 
166  Pac.  574. 

Validity  of  contract  with  county  to 
cruise  taxable  timber  lands  for  the  pur- 
pose of  enabling  the  assessor  to  arrive  at 
the  full  cash  value  of  such  lands.  See 
B.  M.  Co.'s  Cumulative  Code  Annotations, 
ante,   §  2119. 

Deposits  by  county  treasurer 

Where  a  county  treasurer  receives  the 
proceeds  of  a  sale  of  bonds  for  the  build- 
ing of  a  schoolhouse,  credits  the  same  on 
his  books,  and  then  deposits  them  in  a 
bank  which  has  qualified  as  a  depository, 
he  can  validly  withdraw  the  deposit  only 
for  the  payment  of  warrants  legally 
drawn,  and  for  making  a  legal  deposit  in 
other  banks  likewise  qualified.  Blaine 
County  v.  Fuld,  —  Ida.  — ;   171  Pac.  1138. 

Taxation 

The  board  of  county  commissioners 
has  power  to  levy  taxes  against  the  prop- 
erty within  a  legally  organized  highway 
district,  for  the  payment  of  bonds  issued 
by  the  county  after  the  organization  of 
such  district,  the  proceeds  of  which 
bonds  are  to  be  used  in  the  construction 
of  bridges  within  the  county  but  outside 
of  the  boundaries  of  such  highway  dis- 
trict. Nampa  H.  District  v.  Canyon 
County,  30  Ida.  446;  165  Pac.  1126. 

The  board  of  county  commissioners 
has  power  and  authority  to  levy  taxes 
upon  all  of  the  property  within  the 
county,  including  that  in  a  highway  dis- 
trict, to  pay  bonds  issued  for  the  expense 
of  constructing  bridges  within  the  county 
but  outside  of  such  district.  Nampa  H. 
District  v.  Canyon  County,  30  Ida.  446; 
165  Pac.  1126. 
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Orders 


Those  orders  that  may  be  made,  under 
the  statute,  in  any  part  of  the  state  are 
ex  parte  orders  which  may  be  made  with- 
out notice.  In  re  Callahan;  Callahan  v. 
Dunn,  30  Ida.  225;  164  Pac.  356. 

Appeal'   from     probate    court    to     district 
court — in   general 

The  right  to  appeal  is  conferred  by  leg- 
islative authority,  and  an  attempted  exer- 
cise of  the  right  by  a  party  who  would 
carry  up  to  the  district  court  an  order  of 
the  probate  court,  or  of  a  justice  of  the 
peace,  made  after  judgment,  is  a  nullity, 
the  legislature  having  given  no  authority 
for  any  such  appeal.  Smith  v.  Peterson, 
—  Ida.  — ;   169  Pac.  290. 

statement  of  case 

In  an  appeal  to  the  district  court,  from 
an  order  of  the  probate  court  sustaining 
a  motion  to  strike  from  the  files  a  motion 
to  vacate  a  judgment  entered  on  default, 
if  the  files  of  the  action  and  the  docket 
certified  by  the  probate  judge  to  the  dis- 
trict court  contain  the  motion  to  vacate, 
the  affidavits  in  support  thereof,  the  mo- 
tion to  strike,  the  grounds  of  that  motion, 
and  the  order  thereon,  a  statement  of  the 
case,  as  provided  for  in  the  statute,  is 
unnecessary.  Smith  v.  Peterson,  —  Ida. 
— ;  169  Pac.  290. 

jurisdiction 

When  the  probate  court  has  entered 
judgment  by  default,  agreeably  to  the  ap- 
propriate code  provision,  as  amended  by 
the  act  of  1911,  for  cases  where,  in  an 
action  on  contract  for  the  recovery  of 
money  or  damages  only,  the  defendant  has 
failed  to  appear,  and  to  answer  or  demur, 
within  the  time  fixed  therefor  in  the  sum- 
mons or  an  hour  thereafter,  an  appeal 
from  the  judgment  so  entered  gives  to  the 
reviewing  court  jurisdiction  of  the  issues 
of  law  only.  Smith  v.  Peterson,  —  Ida. 
— ;  169  Pac.  290. 

review 

If,  in  a  case  appealed  to  the  district 
court  from  the  probate  court,  there  was 
no  trial  of  the  facts  in  the  probate  court, 


such  facts  can  not  be  inquired  into  on 
such  appeal;  the  cause  should  be  re- 
manded to  the  tribunal  in  which  it  origi- 
nated, where  it  is  necessary  to  try  the 
case  upon  its  merits.     Smith  v.  Peterson, 

—  Ida.  — ;  169  Pac.  290. 

Where  a  default  judgment  has  been  en- 
tered in  the  probate  court,  agreeably  to 
the  appropriate  code  provision  as  amended 
by  the  act  of  1911,  in  an  action  on  contract 
for  the  recovery  of  money  or  damages 
only;  where  the  defendant  moves  there- 
after to  vacate  the  default  and  to  set 
aside  the  judgment;  and  where  the  court, 
on  the  plaintiff's  moving  to  strike  this 
motion  from  the  files,  makes  an  order 
sustaining  the  plaintiff's  motion,  this 
order  is  such  a  one  as  is  contemplated 
by  the  code,  where  it  provides  that,  on 
appeal  from  such  judgments,  the  court 
may  review  all  orders  affecting  the  judg- 
ments appealed  from.    Smith  v.  Peterson, 

—  Ida.  — ;    169  Pac.  290. 

On  appeal  to  the  district  court,  from  a 
default  judgment  entered  in  the  probate 
court,  agreeably  to  the  statutory  proce- 
dure, in  an  action  on  contract  for  the 
recovery  of  money  or  damages  only,  there 
is  brought  before  the  reviewing  court  all 
questions  of  law  appearing  from  the  files 
of  the  action  and  the  docket  certified  to 
that  court  by  the  court  entering  the  judg- 
ment. Smith  v.  Peterson,  —  Ida.  — ;  169 
Pac.  290. 

Supreme     court — enforcement     of     attor- 
ney's  lien 

The  supreme  court  of  this  state  will 
not  enforce  an  attorney's  lien  against  the 
proceeds  of  a  judgment  in  favor  of  the 
state;  there  is  no  authority  for  doing  so. 
State  v.  National  Surety  Co.,  29  Ida.  670; 
161  Pac.  1026. 

state  and  federal 


A  state  court  in  considering  whether 
a  state  law  restrains  a  citizen  of  his  lib- 
erty, assured  to  him  by  the  federal  con- 
stitution, is  bound  by  the  decisions  of  the 
federal  supreme  court.  Hyatt  v.  Black- 
well  Lumber  Co.,  —  Ida.  — ;  173  Pac. 
1083. 

CRIMINAL    LAW 

See  Intoxicating  Liquors. 

Herding  sheep  upon  cattle  range.  See 
Public  Lands. 
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Parties  to  offenses 

One  who  aids  and  abets  in  the  commis- 
sion of  a  crime  may  be,  under  section 
7697,  Rev.  Codes,  properly  charged  and 
tried  as  a  principal.  State  v.  Curtis,  30 
Ida.  537;  165  Pac.  999. 

Change  of  venue 

The  statute  relative  to  a  change  of 
venue  does  not  apply  to  misdemeanor 
cases,  properly  brought  in  a  probate  or 
justice's  court,  and  which  are  appealed  to 
the  district  court  for  trial  de  novo.  State 
(ex  rel.  Clark)  v.  Cowen,  29  Ida.  783;  162 
Pac.  674. 

Testimony  of  accomplices 

Some  weight  ought  to  be  given  to  the 
testimony  of  an  accomplice;  if  it  is  in 
itself  reasonable  and  creditable,  and  if  it 
is  corroborated  by  other  evidence  as  to 
the  material  features  of  the  narration, 
such  testimony  may  become  of  the  most 
important  and  satisfactory  character. 
State  v.  Smith,  30  Ida.  337;   164  Pac.  519. 

To  warrant  a  conviction  upon  the  testi- 
mony of  an  accomplice  his  testimony 
must  be  corroborated  but  it  is  not  neces- 
sary that  the  corroboration  extend  to 
every  detail;  it  is  enough  if  there  be  cor- 
roborating evidence  upon  some  material 
fact  or  circumstance  which  in  itself,  and 
without  the  aid  of  the  testimony  of  the 
accomplice,  tends  to  connect  the  accused 
with  the  commission  of  the  offense.  State 
v.  Smith,  30  Ida.  337;  164  Pac.  519. 

Trial — arraignment 

In  all  criminal  .trials,  the  information 
must  be  read  to  the  jury;  therefore  where 
one  person,  of  several  charged  jointly,  is 
being  separately  tried,  objection  can  not 
be  made  to  any  reading  of  the  instru- 
ment at  all,  on  the  ground  that  a  part 
refers  wholly  to  a  party  not  on  trial;  in 
such  a  case,  the  objection  should  be  to 
the  reading  of  that  particular  part.  State 
v.  Curtis,  29  Ida.  724;  161  Pac.  578. 

evidence 


Evidence  otherwise  competent  and  rel- 
evant to  the  issue  is  not  rendered  inad- 
missible by  reason  of  its  having  been 
disclosed  by  an  unlawful  search  or  ob- 
tained by  unlawful  seizure.  State  v.  An- 
derson, —  Ida.  — ;    174  Pac.  124. 

Wherever,  in  a  prosecution  for  main- 
taining a  liquor  nuisance,  the  defendant's 


intention,  design,  or  knowledge  is  an  ele- 
ment in  the  offense  charged,  evidence 
thereof  may  be  received  although  its 
direct  application  may  be  to  an  offense 
as  of  an  earlier  date.    State  v.  Maguire, 

—  Ida.  — ;   169  Pac.  175. 

In  a  prosecution  for  maintaining  a 
liquor  selling  nuisance,  where  it  is  sought 
to  show,  by  the  books  of  a  common  car- 
rier, the  receiving  by  the  defendant  of 
liquor  transported  on  the  carrier's  cars, 
it  is  not  necessary  to  identify  the  signa- 
ture of  the  consignee.    State  v.  Maguire, 

—  Ida.  — ;   169  Pac.  175. 

In  a  prosecution  of  persons  jointly  for 
presenting  to  a  county  treasurer  for  pay- 
ment, certain  false  and  fraudulent  claims, 
proof  of  a  conspiracy  is  not  indispensable, 
at  the  separate  trial  of  one  of  the  persons 
charged,  before  admitting  evidence  of  acts 
of  another  not  on  trial,  if  the  whole  of 
the  evidence  is  sufficient  to  connect  the 
two  persons  in  respect  to  the  crime.  State 
v.  Curtis,  29  Ida.  724;  161  Pac.  578. 

At  a  trial  for  grand  larceny,  where  the 
defendants  are  alleged  to  have  stolen  and 
butchered  the  heifer  of  another,  articles 
offered  in  evidence  as  incriminating,  al- 
leged to  have  been  found  at  the  place  of 
the  butchering,  need  not  be  accounted  for 
as  to  their  whereabouts  during  every  mo- 
ment since  the  discovery  of  them.  State 
v.  Nolan,  —  Ida.  — ;  169  Pac.  295. 

If  the  court  allows  a  defendant's  con- 
fession to  be  read  to  the  jury,  this  is 
not  error,  where  the  making  of  the  con- 
fession appears  to  have  been  free  and 
voluntary,  and  the  defendant's  counsel  is 
offered  an  opportunity  to  cross-examine 
the  person  to  whom  it  was  made.  State  v. 
Nolan,  —  Ida.  — ;   169  Pac.  295. 

defense  of  alibi 


Where  a  person  charged  with  crime 
rests  his  defense  on  an  alibi,  the  burden 
is  on  him  to  prove,  not  absolutely  that 
he  was,  at  the  time  of  the  criminal  act, 
at  another  place  than  that  of  the  occur- 
rence, but  to  make  it  reasonably  doubtful 
in  the  jurors'  minds  whether  he  could 
have  been  at  the  place  of  the  occurrence 
at  the  time.  State  v.  Ward,  —  Ida.  — ; 
173   Pac.  497. 

Where  a  prima  facie  case  is  made 
against  one  charged  with  crime,  and  his 
defense  is  an  alibi,  he  has  the  burden  of 
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proving  this  defense,  not  beyond  a  reas- 
onable doubt  or  by  a  preponderance  of 
evidence,  but  to  such  an  extent  that  the 
jurors  shall  have  in  mind,  after  consid- 
ering all  the  testimony  on  both  sides, 
a  reasonable  doubt  of  his  guilt.  State  v. 
Ward,  —  Ida.  — ;   173  Pac.  497. 

province  of  court  and  jury 


In  a  case  where  the  question  is  whether 
the  defendant's  explanation  of  his  posses- 
sion of  the  fruits  of  a  crime  is  reasonable, 
and  the  jury  has  found  it  to  be  otherwise, 
the  reviewing  court  may  substitute  its 
opinion  for  that  of  the  jury,  unless  it 
finds  that  the  defendant's  explanation 
was  so  clearly  satisfactory  that  the  jury 
was  unreasonable  in  refusing  to  give  it 
credence.  State  v.  Curtis,  29  Ida.  724; 
161  Pac.  578. 

A  trial  court  which,  in  a  criminal  case, 
deems  the  evidence  insufficient  to  convict, 
may,  without  abuse  of  judicial  discretion, 
advise  the  jury  to  acquit  the  defendant. 
State  v.  Simpson,  —  Ida.  — ;  173  Pac.  748. 

questions  for  jury 

The  fact  that  shortly  after  receiving  the 
money,  alleged  to  have  been  paid  for 
bonds  fraudulently  obtained  and  sold,  the 
person  charged  wanted  to  see  his  lawyer, 
does  not  prove  either  guilt  or  innocence; 
the  matter  is  open  to  reasonable  infer- 
ence, and  the  question  is  for  the  jury. 
State  v.  Curtis,  29  Ida.  724;   161  Pac.  578. 


■instructions 


Instructions  in  a  criminal  case  must  be 
read  and  construed  as  a  whole,  and  no 
one  of  them  is  to  be  singled  out  as  stating 
all  the  law  of  the  case.  State  v.  Curtis, 
29  Ida.  724;  161  Pac.  578. 

Erroneous  instruction,  in  a  prosecution 
for  murder,  as  to  the  testimony  of  the 
accused.  State  v.  Lundhigh,  30  Ida.  365; 
164   Pac.   690. 

Erroneous  instruction,  in  a  prosecution 
for  murder,  as  to  the  burden  of  proving 
self-defense  by  a  preponderance  of  the 
evidence.  State  v.  Lundhigh,  30  Ida.  365; 
164  Pac.  690. 

Instructions  as  to  the  credibility  of  a 
witness  should  be  general  and  apply 
equally  to  all  of  the  witnesses  for  the 
state  and  the  defendant  alike;  the  defend- 
ant, if  a  witness,  should  not  be  singled 
out  and  the  attention  of  the  jury  be  par- 


ticularly directed  to  his  credibility  as  a 
witness.  State  v.  Rogers,  30  Ida.  259;  163 
Pac.  912. 

At  a  trial  for  a  criminal  offense  it  is 
not  required  that  the  jury  be  charged  that 
every  fact  and  circumstance  in  evidence 
against  the  defendant  be  proved  beyond 
a  reasonable  doubt;  all  that  is  required  is 
that  from  all  the  facts  and  circumstances 
in  evidence,  when  considered  together, 
the  inference  of  guilt  must  be  so  strong 
and  conclusive  as  to  exclude  every  rea- 
sonable doubt.  State  v.  Nolan,  —  Ida. 
— ;  169  Pac.  295. 

At  a  criminal  trial  the  defendant,  if  he 
would  complain  of  the  court  for  failing 
to  define  circumstantial  evidence  to  the 
jury,  must  submit  a  request  to  have  the 
definition  given.  State  v.  Nolan,  —  Ida. 
— ;  169  Pac.  295. 

An  instruction  need  not  be  given  to  the 
jury  in  the  very  words  requested;  it  is 
enough  if  the  court  gives  the  substance. 
State  v.  Nolan,  —  Ida.  — ;   169  Pac.  295. 

verdict 

A  verdict  in  misdemeanor  cases  needs 
the  concurrence  of  but  five-sixths  of  the 
jury,  while  one  in  a  felony  case  must  be 
unanimous;  a  reason  is  here  found  why, 
in  an  indictment  charging  the  defendant 
with  the  second  commission  of  a  particu- 
larly described  offense,  the  first  commis- 
sion must  be  set  forth;  the  first  offense 
is  a  mere  indictable  offense,  while  the 
repetition  of  it  is  a  felony.  State  v. 
Scheminisky,  —  Ida.  — ;    174   Pac.   611. 

New  trial 

Under  the  statute,  the  granting  or  re- 
fusing of  a  new  trial  to  one  charged 
jointly  with  the  crime  of  grand  larceny, 
rests  in  the  sound  discretion  of  the  trial 
court.  State  v.  Smith,  30  Ida.  337;  164 
Pac.  519. 

Where  a  conviction  for  crime  is  based 
on  circumstances  that  can  be  explained 
as  well  on  some  other  hypothesis  as  on 
that  of  guilt,  or  are  perfectly  consistent 
with  innocence,  a  new  trial  should  be 
awarded.  State  v.  Lumpkin,  —  Ida.  — ; 
169   Pac.  939. 

Evidence  sufficient,  notwithstanding  its 
being  of  a  cumulative  nature,  as  ground 
for  allowing  a  new  trial  to  be  had,  on  the 
ground    of    newly    discovered    evidence, 
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must  be  of  such  controlling  sort  as  prob- 
ably to  change  the  verdict.  State  v. 
Lumpkin,  —  Ida.  — ;   169  Pac.  939. 

Where,  after  a  conviction  for  crime,  a 
person  not  a  witness  at  the  trial,  makes 
affidavit  as  to  facts  in  favor  of  the  ac- 
cused and  not  covered  by  testimony 
already  given,  this  is  a  good  basis  for  a 
new  trial  on  the  ground  of  newly  discov- 
ered evidence,  if  the  failure  to  call  such 
person  as  a  witness  at  the  trial  was  not 
caused  by  lack  of  diligence  on  the  part 
of  the  defendant  or  of  his  counsel.  State 
v.  Lumpkin,  —  Ida.  — ;  .169  Pac.  939. 

Proposed  testimony  at  a  new  trial 
moved  for  on  the  ground  of  newly  dis- 
covered evidence,  which  testimony,  al- 
though of  a  nature  to  impeach  the  state's 
witnesses,  goes  farther  than  this  and 
bears  upon  the  main  fact  at  issue,  is  good 
ground  for  granting  the  motion.  State  v. 
Lumpkin,  —  Ida.  — ;  169  Pac.  939. 

Merely  cumulative  or  contradictory  evi- 
dence, even  though  newly  discovered,  is 
not  sufficient  to  require  the  granting  of 
a  new  trial,  unless  it  is  such  as  to  render 
a  different  verdict  reasonably  probable  in 
case  the  new  trial  is  had.  State  v.  Lump- 
kin, —  Ida.  — ;   169  Pac.  939. 

Sentence 

Under  the  Act  of  1915,  providing 
against  the  transporting  of  intoxicating 
liquors  into  a  prohibition  district,  the  sen- 
tence upon  conviction  may  be  fine  and 
imprisonment  and,  in  addition,  imprison- 
ment until  the  fine  is  paid,  in  case  the 
fine  is  withheld  by  the  defendant.  State 
v.  Anderson,  —  Ida.  — ;   174  Pac.  124. 

Appeal — right  of 

The  right  to  appeal  is  conferred  by 
legislative  authority,  and  exists  only  as 
set  forth  in  the  constitution  or  in  the 
statutes.  State  v.  Grady,  —  Ida.  — ;  170 
Pac.   85. 

The  state  has  no  right  to  an  appeal 
or  writ  of  error  from  a  judgment  for  the 
defendant  in  a  criminal  cause,  whether 
on  a  verdict  of  acquittal  or  in  disposing 
of  a  question  of  law,  except  where  the 
right  is  conferred  by  statute  in  plain 
terms.  State  v.  Grady,  —  Ida.  — ;  170 
Pac.  85. 

The  statute  enacted  pursuant  to  sec- 
tion 13  of  article  5  of  the  state  constitu- 


tion sets  forth  the  matters  subject  to 
appeal  by  the  state  in  a  criminal  cause, 
and,  except  as  therein  set  forth,  the  state 
has  in  sucn  causes  no  right  of  appeal. 
State  v.  Grady,  —  Ida.  — ;  170  Pac.  85. 

to  district  court 


A  failure  to  comply  with  section  8324, 
Rev.  Codes,  providing  for  the  entering 
into  a  recognizance,  results  only  in  fail- 
ure to  stay  the  execution  of  the  judg- 
ment of  the  trial  court;  where  the  case 
was  commenced  in  the  probate  court, 
such  failure  does  not  defeat  the  juris- 
diction of  the  district  court  on  appeal  to 
hear  the  case,  nor  does  it  render  the 
appeal  subject  to  dismissal.  State  v. 
Leeper,  30  Ida.  534;  165  Pac.  997. 

notice  of  appeal 

A  notice  of  appeal  need  not  be  signed; 
the  lack  of  a  signature  thereto  of  the 
appellant  or  of  his  attorney  is  a  formal, 
rather  than  a  jurisdictional,  defect,  and 
may  be  waived;  and  such  defect  is 
waived  by  a  written  acceptance  of  "ser- 
vice of  a  true  copy  of  the  within  notice 
of  appeal."  State  v.  Leeper,  30  Ida.  534; 
165  Pac.  997. 

The  giving  of  notice  of  appeal  in  the 
manner  provided  by  section  8321,  Rev. 
Oodes.  is  necessary  to  the  jurisdiction  of 
the  appellate  court.  State  v.  Leeper,  3U 
Ida.  534;   165  Pac.  997. 


service  of  notice  of  appeal 

Service  of  notice  of  appeal  to  the  dis- 
trict court,  in  a  misdemeanor  case  tried 
before  a  justice  of  the  peace,  will  be 
deemed  sufficiently  proved  by  the  affida- 
vit of  the  person  serving,  in  the  absence 
of  a  positive  denial  by  the  person  claimed 
to  have  been  served.  State  (ex  rel.  Clark) 
v.  Cowen,  29  Ida.  783;  162  Pac.  674. 

Where  an  appeal  is  taken  to  the  dis- 
trict court,  from  a  judgment  of  a  justice 
of  the  peace  in  a  misdemeanor  case,  the 
appellant's  counsel  should  make  service 
of  the  notice  of  appeal  in  such  a  manner 
that  the  transcript  of  the  justice's  pro- 
ceedings, filed  in  the  district  court,  shall 
disclose  affirmatively  that  a  proper  ser- 
vice was  effected.  State  (ex  rel.  Clark) 
v.  Cowen,  29  Ida.  783;  162  Pac.  674. 

service  of  transcript 


A  criminal  appeal  is  open  to  dismissal, 
upon  motion,  if  the  transcript  contains  no 
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evidence  that  it  was  served  upon  the 
attorney-general.  State  v.  Cole,  —  Ida.  — ; 
174   Pac.   131. 

Review — in  general 

Orders  refusing  to  set  aside  an  indict- 
ment and  disallowing  a  demurrer  are  not 
appealable,  and  can  be  reviewed  by  the 
court  only  on  appeal  from  a  final  judg- 
ment when  properly  presented  by  the 
record  on  appeal.  State  v.  Maguire,  — 
Ida.  — ;  169  Pac.  175. 

Review  of  an  order  refusing  to  set 
aside  an  indictment  or  information,  or  of 
one  overruling  a  demurrer,  can  not  be 
had  by  a  party  who  fails  to  preserve  in 
the  record  an  exception  to  the  order. 
State  v.  Maguire,  —  Ida.  — ;  169  Pac.  175. 

The  overruling  of  a  motion  for  an  arrest 
of  judgment  can  not  be  considered  on  ap- 
peal when  no  motion  of  the  kind  appears 
in  the  record.  State  v.  Maguire,  —  Ida. 
— ;    169  Pac.  175. 

Where  a  party,  against  whom  a  trial 
court  has  made  an  order  refusing  to  set 
aside  an  indictment  or  information,  or 
overruling  a  demurrer,  fails  to  preserve 
an  exception  in  the  record,  he  waives  his 
objection  and  can  not  have  the  order 
reviewed.  State  v.  Maguire,  —  Ida.  — ; 
169  Pac.  175. 

of  evidence 


The  sufficiency  of  evidence  to  sustain  a 
judgment  may  be  inquired  into  without 
the  formality  of  moving  for  a  new  trial; 
but  the  appellant's  brief,  filed  on  appeal, 
must  specify  the  particulars  in  which  the 
evidence  is  insufficient.  State  v.  Maguire, 
—  Ida.  — ;  169  Pac.  175. 

The  record  on  appeal  in  a  criminal 
case,  which  contains  a  reporter's  tran- 
script, does  not  present  the  question  of 
the  insufficiency  of  the  evidence  to  sup- 
port the  verdict,  unless  the  appellant,  in 
his  brief,  points  out  the  particulars 
wherein  the  evidence  lacks  sufficiency. 
State  v.  Maguire,  —  Ida.  — ;  169  Pac.  175. 


-non-prejudicial   error 


Where  an  information  incorrectly  names 
an  offense,  but  states  special  facts  show- 
ing what  it  really  is,  the  defendant 
is  not  prejudiced  by  the  mistake  in 
designation,  and  a  judgment  convicting 
him  of  the  offense  which  the  facts  pleaded 


constitute,   will   not  be   disturbed.     State 
v.  Curtis,  29  Ida.  724;  161  Pac.  578. 

Where  a  defendant  is  represented  by 
counsel  on  the  trial  and  exercises  his 
right  to  challenge  jurors,  he  is  not  preju- 
diced by  the  neglect  of  the  trial  court  to 
advise  him,  in  accordance  with  the  statute 
that,  if  he  intends  to  challenge  an  indi- 
vidual juror^  he  must  do  so  before  the 
jury  is  sworn.  State  v.  Smith,  30  Ida.  337; 
164  Pac.  519. 

To  permit  counsel  to  put  leading  ques- 
tions to  a  witness  is  a  matter  largely 
within  the  trial  court's  discretion,  which 
discretion,  if  not  abused,  will  not  be  in- 
terfered with.  State  v.  Nolan,  —  Ida.  — ; 
169  Pac.  295. 

The  giving  of  an  instruction  contain- 
ing unnecessary  matter,  is  not,  though  it 
be  subject  to  criticism,  sufficient  to  jus- 
tify a  reversal,  if  it  could  not  be  regarded 
as  prejudicial.  State  v.  Nolan,  —  Ida. 
— ;   169  Pac.  295. 

A  trial  judge  is  not  to  be  commended 
for  charging  a  jury  not  to  be  restrained 
from  agreeing  to  a  verdict  by  "pride  of 
opinion";  but,  unless  made  after  the  jury 
failed  to  agree,  the  charge  is  not  preju- 
dicial. State  v.  Nolan,  —  Ida.  — ;  169 
"Pac.  295.  . 

Judgment — affirmance 

Where,  in  a  criminal  case,  a  single  in- 
struction, among  several  given,  was 
erroneous,  but  the  jury  had  been  charged 
to  allow  the  defendant  the  benefit  of  all 
reasonable  doubts  and  the  presumption 
of  innocence,  the  judgment  should  be 
affirmed  if  the  evidence  forces  upon  a 
fair-minded  person  a  belief  of  guilt  be- 
yond all  reasonable  doubt,  so  that  the 
jury,  under  their  oaths  could  have  re- 
turned no  other  verdict;  in  such  a  case 
the  defendant  could  not  have  been  sub- 
stantially prejudiced.  State  v.  Ward,  — 
Ida.  — ;   173  Pac.  497. 

reversible  error 

In  a  prosecution  for  murder,  it  is  re- 
versible error  to  admit  evidence  concern- 
ing the  use,  by  defendant,  of  obscene 
language  in  the  presence  of  ladies,  such 
as  to  leave  the  insinuation  that  he  was  a 
vile  and  loathsome  character,  where  there 
is  no  evidence  in  the  record  which  in  any 
way  connects  the  defendant  with  the  use 
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of  such  language.   State  v.  Rogers,  30  Ida. 
259;  163  Pac.  912. 

Where  the  trial  court,  upon  a  convic- 
tion for  crime,  fixes  the  sentence  at  im- 
prisonment for  not  less  than  one  year  and 
not  more  than  fourteen  years,  it  is  not 
reversible  error,  though  the  statute 
makes  twenty  years'  imprisonment  the 
maximum  penalty  for  the  crime.  State  v. 
Lottridge,  29  Ida.  53,  822;  162  Pac.  672. 

If  affidavits  of  newly  discovered  evi- 
dence are  merely  cumulative  or  corrobo- 
rative of  testimony  introduced  at  the 
trial,  an  order  denying  a  motion  for  a 
new  trial  will  not  be  reversed  upon 
appeal.  State  v.  Curtis,  30  Ida.  537;  165 
Pac.   999. 

Where  sufficient  evidence  is  intro- 
duced, if  uncontradicted,  to  justify  a  con- 
viction, a  verdict  and  judgment  based 
thereon  will  not  be  reversed  because  of  a 
conflict  in  the  testimony.  State  v.  Curtis, 
30  Ida.  537;  165  Pac.  999. 

review  of  instructions 

• 

No  complaint  can  be  made  by  an  appel- 
lant of  an  instruction  on  appeal  where 
he,  through  his  counsel,  expressed  himself 
in  the  court  below  as  satisfied  with  it. 
State  v.  Smith,  30  Ida,  337;  164  Pac.  519.' 

Instructions  in  writing  requested  by 
the  state  and  given,  or  requested  by  the 
defendant  and  refused,  are  deemed  ex- 
cepted to;  the  questions  presented  thereby 
need  not,  therefore,  be  preserved  in  the 
bill  of  exceptions  in  order  to  be  reviewed 
by  the  appellate  court.  State  v.  Lund- 
high,  30  Ida.  365;  164  Pac.  690. 

All  of  the  instructions  given  in  a  case 
must  be  read  and  considered  together, 
and  where,  taken  as  a  whole,  they  cor- 
rectly state  the  law  and  are  not  incon- 
sistent, but  may  be  reasonably  and  fairly 
harmonized,  it  will  be  assumed  that  the 
jury  gave  due  consideration  to  the  whole 
charge  and  was  not  misled  by  an  erro- 
neous but  isolated  portion  thereof.  State 
v.  Curtis,  30  Ida.  537;  165  Pac.  999. 

CROSS-COMPLAINT 

Nature  of.    See  Dismissal  and  Nonsuit. 

CUSTODY  OF  CHILDREN 

Right  to.     See  Guardian  and  Ward. 
For  wrongful  death.    See  Death. 


DAMAGES 
See  Judgment. 

In  general 

A  municipality,  as  a  riparian  owner, 
has  a  right  to  construct  a  breakwater  for 
the  protection  of  its  property;  but  in  so 
doing  it  has  no  right  to  so  obstruct  the 
stream  as  to  divert  it,  and  injure  the 
property  of  another  riparian  proprietor; 
if  it  does  so,  it  is  clearly  answerable  in 
damages.  Boise  Dev.  Co.  v.  Boise  City,  30 
Ida.   675;    167  Pac.  1032. 

If  a  construction  contractor  fails,  to  the 
injury  of  another  person,  to  perform  his 
contract,  such  other  person's  measure  of 
damages  is  the  reasonable  cost  incurred 
in  completing  the  work  contracted  to  be 
done,  according  to  the  terms  and  provi- 
sions of  the  contract;  it  is  immaterial 
whether  the  injured  party  completes  the 
work  himself  or  employs  others  to  com- 
plete it  for  him;  and  this  principle  applies 
to  the  construction  of  sewers  for  a  mu- 
nicipality. Boise  City  v.  National  Surety 
Co.,  30  Ida.  455;    165  Pac.  1131. 

The  theory  upon  which  sums  expended 
in  an  effort  to  minimize  or  mitigate  dam- 
ages are  recoverable  is  that  they  are  ex- 
pended for  the  benefit  of  and  in  the 
interest  of  the  party  causing  the  damage; 
it  is  immaterial  whether  the  party  in- 
jured by  the  breach  of  a  contract  com- 
pletes the  work  himself  or  employs 
others  to  complete  it  for  him.  Marsh 
Min.  Co.  v.  Inland  E.  M.  &  M.  Co.,  30 
Ida.  1;   165  Pac.  1128. 

If  a  contractor  fails  to  complete  his 
work,  to  the  injury*  of  the  other  party, 
the  injured  party's  measure  of  damages 
is  the  reasonable  cost  incurred  in  com- 
pleting the  work  contracted  to  be  done, 
according  to  the  terms  and  provisions  of 
the  contract.  Marsh  Min.  Co.  v.  Inland 
E.  M.  &  M.  Co.,  30  Ida.  1;   165  Pac.  1128. 

For  breach  of  contract 

When  one  has  contracted  to  do  stipu- 
lated work  and  has  then  failed  to  carry 
out  his  contract,  the  measure  of  damages 
generally  applied  is  the  difference  be- 
tween the  unpaid  contract  price  and  the 
reasonable  cost  to  complete  the  work. 
Dover  Lumber  Co.  v.  Case,  —  Ida.  — ;  170 
Pac.  109. 
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For  personal   injuries 

In  an  action  against  an  employer  for 
damages  for  personal  injuries  received  by 
an  employee,  as  the  result  of  the  defen- 
dant's negligence,  an  instruction,  as  to 
the  damages,  that  is  clear  enough  not  to 
mislead  the  average  juror,  and,  when  read 
as  a  whole,  fairly  states  the  law,  is  not 
objectionable  because  finally  the  jury  is 
told  that  the  plaintiff  "should  be  placed, 
as  nearly  as  it  is  possible  to  estimate, 
in  as  good  a  position  as  he  was  before 
the  injury  was  inflicted."  Ramon  v.  Inter- 
state Utilities  Co.,  —  Ida.  — ;  170  Pac.  88. 

Exemplary  damages 

In  an  action  for  libel,  it  is  proper  for 
the  jury,  where  exemplary  damages  may 
be  allowed,  to  inquire  into  the  defendant's 
financial  standing,  but  only  as  a  measure 
of  the  influence  his  written  words  would 
probably  have  upon  the  minds  of  others; 
therefore,  the  inquiry  must  be  confined  to 
reputation   for  wealth.    Dwyer  v.   Libert, 

30  Ida.  576;  Ann.  Cas.  1918B,  973;  167 
Pac.  651. 

When  the  complaint  in  an  action  of 
libel  alleges  that  the  defendant,  with  ma- 
licious intent,  deliberately  made  and  pub- 
lished to  a  city  council  written  statements 
injurious  to  the  plaintiff's  character,  for 
the  purpose  of  having  him  dismissed  from 
his  office  of  policeman,  the  jury,  on  proof 
of  the  allegations,  may  award  exemplary 
damages.  Dwyer  v.  Libert,  30  Ida.  576; 
Ann.  Cas.  1918B,  973;   167  Pac.  651. 

Excessive  damages 

In  an  action  for  damages,  brought  by  a 
minor,  for  the  wrongful  death  of  his 
father  and  mother,  an  award  of  $8500 
for  the  death  of  the  father,  who  was  30 
years  of  age  and  who  was  earning,  at  the 
time  of  his  death,  from  $150  to  $200  a 
month,  was  not  excessive;  neither  was 
award  of  $3500  for  the  death  of  the 
mother,  who  was  27  years  of  age.  Graves 
v.  Northern  Pac.  Ry.  Co.,  30  Ida.  542; 
166  Pac.  571. 

A  verdict  for  $7500  in  an  action  for  per- 
sonal injuries  was  not  excessive,  where 
the   plaintiff   was   an  experienced   miner, 

31  years  of  age,  earning  at  the  time  of 
his  injury  $3.50  a  day,  with  a  life  ex- 
pectancy of  34  years,  where  there  was 
evidence  of  hernia,  of  injury  to  the  pubic 
region  in  front,  of  a  severe  and  perma- 


nent sacro-iliac  injury;  and  where  it  was 
found  that  the  plaintiff  would  never  be 
able  to  do  any  labor  requiring  any  exer- 
cise whatever.  Cnkovch  v.  Success  Min. 
Co.,  30  Ida.  623;  166  Pac.  567. 

Verdict  for  $10,000  in  favor  of  the  plain- 
tiff, in  an  action  by  a  lineman  of  a  tele- 
phone company  for  personal  injuries  sus- 
tained as  a  consequence  of  the  breaking 
of  a  telephone  pole  beneath  the  ground, 
held  not  to  have  been  excessive,  nor  the 
result  of  passion,  or  prejudice,  or  miscon- 
ception of  law.  Ramon  v.  Interstate  Utili- 
ties Co.,  —  Ida.  — ;  170  Pac.  88. 

Where  a  city  has  allowed  a  sidewalk 
to  remain  dangerous,  so  that  an  elderly 
woman  suffers  personal  injuries  causing 
pain  and  preventing  her  from  working 
for  five  months,  three  of  which  are  spent 
under  medical  care,  an  award  of  two 
thousand  dollars  is  not  excessive  in  an 
action  for  damages.  Shaw  v.  City  of 
Nampa,  —  Ida.  — ;   171  Pac.  1132. 

Matters  to  be  considered  in  determin- 
ing whether  a  verdict  is  excessive. 
8  R.  C.  L.  675;  title,  Damages. 

DEATH 

Excessive  damages.    See  Damages. 

In  an  action  for  damages  for  wrongful 
death,  recovery  is  not  limited  to  pecuniary 
injury;  if,  in  any  case,  a  collateral  heir 
can  prove  that  there  have  been  such  close 
companionship  and  relations  between  him- 
self and  the  deceased  that  he  has  suffered 
a  substantial  loss  from  the  termination 
of  that  companionship,  then  the  jury  may 
be  allowed  to  consider  that  fact  as  an 
element  of  damages  in  a  similar  way, 
although  perhaps  not  generally  to  the 
same  degree,  as  it  would  be  considered 
if  the  relationship  had  been  in  the  direct 
line  instead  of  collateral.  Kelly  v.  Lemhi 
Irr.  &  Orchard  Co.,  30  Ida.  778;  168  Pac. 
1076. 

Under  the  statute  whereby  recovery 
may  be  had  for  death  by  wrongful  act, 
it  is  not  required  that  collateral  heirs, 
who  have  suffered  substantial  injury 
through  the  loss  of  the  companionship  and 
society  of  the  deceased,  shall,  where  suit 
is  brought  by  them,  show  specific  pecu- 
niary damage  coming  to  them,  nor  that 
the  court  shall  instruct  the  jury  that  no 
damages  can  be  recovered  for  the  loss  of 
the    comfort    and    protection    of    the    de- 
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ceased.     Kelly  v.   Lemhi   Irr.   &   Orchard 
Co.,  30  Ida.  778;   168  Pac.  1076. 

Damages  for  wrongful  death,  generally. 
7  N.  C.  C.  A.  713. 

DEBTOR  AND  CREDITOR 

Husband's  right  to  prefer  his  wife  as 
a  creditor.     See  Fraudulent  Conveyances. 

DEFAULT 

Appeal  from  judgment  by.    See  Courts. 

DEPOSITORIES 

See  Counties. 

Where  the  proceeds  of  the  sale  of  bonds 
for  building  a  schoolhouse  have  been  re- 
ceived by  the  county  treasurer  and  by 
him  deposited  in  a  bank  that  has  quali- 
fied as  a  depository,  a  subsequent  at- 
tempted withdrawal  of  the  fund  and  de- 
posit of  it,  in  the  name  of  the  clerk  of 
the  school  district,  in  the  savings  depart- 
ment of  the  same  bank  where  it  would 
draw  interest  but  not  be  secured  by  the 
depository  bond,  is  unlawful  and  of  no 
effect;  the  money  must  still  be  regarded 
as  in  the  custody  of  the  county  treasurer 
and  on  general  deposit  to  his  credit  under 
the  protection  of  the  bank's  bond.  Blaine 
County  v.  Fuld,  —  Ida.  — ;   171  Pac.  1138. 

Money  properly  in  the  control  of  the 
county  treasurer,  and  deposited  in  a  de- 
pository bank,  must  be  held  to  be  placed 
on  general  deposit  in  accordance  with  the 
provisions  of  the  depository  law;  and 
no  effect  can  be  given  an  unlawful  at- 
tempt to  take  the  funds  from  under  the 
protection  of  that  law  and  place  them 
on  deposit  in  the  savings  department  of 
the  same  bank  where  they  would  not  be 
secured  by  the  depository's  bond.  Blaine 
County  v.  Fuld,  —  Ida.  — ;   171  Pac.  1138. 

DESCENT  AND   DISTRIBUTION 

On  the  death  of  a  minor,  who  owns 
land,  his  mother  is  an  heir  and  entitled 
to  receive  her  share.  Lamb  v.  Brammer, 
29  Ida.  770;   162  Pac.  246. 

DIRECTED  VERDICT 

See  Railroads;   Trial. 

DISMISSAL  AND   NONSUIT 

For  failure  of  proof  at  trial.    See  Trial. 

Nonsuit 

A  judgment  of  nonsuit  does  not  ter- 
minate  the   rights  of  the  parties  to   the 


action  nor  bar  a  fresh  action.  Berlin  M. 
Works  v.  Dehlbom  L.  Co.,  29  Ida.  494;  160 
Pac.  746. 

If,  at  the  close  of  the  evidence  produced 
for  the  plaintiff,  a  motion  is  made  for  a 
nonsuit  on  the  ground  of  the  insufficiency 
of  this  evidence  to  warrant  a  submission 
of  the  cause  to  the  -jury,  the  denial  of 
this  motion,  where  evidence  was  after- 
ward offered  by  the  defendant,  can  not 
be  reviewed  on  appeal.  Palcher  v.  Oregon 
Short  Line  R.  Co.,  —  Ida.  — ;  169  Pac. 
298. 

Cross-complaint 

A  cross-complaint  stands  as  an  inde- 
pendent action  and  must  be  met  and 
answered  the  same  as  an  original  com- 
plaint; a  dismissal  by  the  plaintiff  of  his 
complaint  does  not  carry  with  it  a  dis- 
missal of  the  other,  but  the  defendant  is 
entitled  to  have  a  determination,  on  the 
merits,  of  the  issues  raised  by  the  cross- 
complaint.  Brown  v.  T.  B.  Reed  &  Co., 
—  Ida.  — ;    174  Pac.  136. 

Where  the  plaintiff  dismisses  an  action, 
in  which  a  cross-complaint  has  been  filed, 
the "  facts  alleged  in  the  cross-complaint 
must,  under  the  order  of  dismissal,  be 
taken  as  true,  inasmuch  as  both  com- 
plaints relate  to  the  same  transaction. 
Brown  v.  T.  B.  Reed  &  Co.,  —  Ida.  — ; 
174  Pac.  136. 

DISTRICT  COURTS 

Appeal  to.    See  Courts. 

DIVORCE 
In  general 

Affirmance  of  a  judgment  refusing  to 
set  aside  a  decree  of  divorce  but  pro- 
viding for  a  partition  and  division  of 
the  community  property  of  the  parties  to 
the  suit.  Kuhnen  v.  Kuhnen,  29  Ida.  712; 
161   Pac.   1041. 

WThere  a  husband  and  wife,  pending  a 
suit  for  divorce,  agree  for  a  conveyance 
of  community  property  in  land  by  the 
wife  to  their  minor  child,  she  being  given 
cash  by  the  husband  in  compensation, 
the  conveyance  as  subsequently  ratified 
and  confirmed  by  the  judgment  and  de- 
cree in  the  divorce  suit  vests  the  property 
in  the  minor  son,  and  the  woman  can  not 
afterward  withdraw  the  deed.  Lamb  v. 
Brammer,  29  Ida.  770;  162  Pac.  246. 


DIVORCE 


31 


Where  the  plaintiff  in  a  divorce  suit 
was  the  procuring  cause  of  acts  charged 
as  extreme  cruelty,  but  procures  a  de- 
cree, though  few  of  the  acts  are  suffi- 
ciently serious,  even  unexplained  to  con- 
stitute extreme  cruelty,  such  decree  will 
be  reversed,  and  the  cause  dismissed. 
Boeck  v.  Boeck,  29  Ida.  639;  161  Pac.  576. 

Divorce  is  a  remedy  for  a  husband  or 
wife,  who  has  not  been  the  aggressor  in 
the  act  or  acts  constituting  the  procuring 
cause;  it  is  not  for  one  who,  disregarding 
the  solemnity  of  the  nuptial  vows, 
prompts  the  other  spouse  to  improper 
conduct.  Boeck  v.  Boeck,  29  Ida.  639;  161 
Pac.  576. 

A  party  to  a  divorce  suit,  having  ap- 
peared in  the  cause  and  thereafter  left 
the  state,  and  resided  outside  of  it,  need 
not.  be  served  personally  with  notice  of  a 
motion  to  amend  and  to  modify  the  de- 
cree. Keller  v.  Keller,  30  Ida.  79;  162 
Pac.  927. 

Extreme   cruelty 

Under  the  law  relating  to  divorce  ex- 
treme cruelty  is  denned  as  "the  infliction 
of  grievous  bodily  injury  or  grievous 
mental  suffering  upon  the  other  by  one 
party  to  the  marriage."  Donaldson  v.  Don- 
aldson, —  Ida.  — ;   170  Pac.  94. 

In  determining  a  suit  for  divorce  on 
the  ground  of  extreme  cruelty,  causing 
mental  suffering,  the  court  considers  the 
acts  complained  of,  not  so  much  in  respect 
to  their  gravity  in  themselves  as  in  re- 
spect to  whether  the  effect  of  them  was 
to  bring  mental  suffering  to  the  innocent 
party.  Donaldson  v.  Donaldson,  —  Ida. 
— ;   170  Pac.  94. 

Corroborat:on 

In  suits  for  divorce  all  facts  shown  by 
the  evidence,  independently  of  the  state- 
ments, admissions,  or  testimony  of  the 
parties  tending  to  show  the  treatment, 
conduct,  and  attitude  of  the  party  com- 
plained of  toward  the  other  party  to  the 
marriage,  may  properly  be  considered 
by  the  trial  court,  and  it  is  to  determine 
whether  such  facts  and  circumstances 
corroborate  the  testimony  of  the  plaintiff. 
Donaldson  v.  Donaldson,  —  Ida.  — ;  170 
Pac.  94. 

No  definite  rule  as  to  the  degree  of 
corroboration  required,  to  support  the 
statement  of  the  party  complaining  in  a 


divorce  suit,  can  be  laid  down,  and,  where 
the  ground  of  the  suit  is  extreme  cruelty, 
corroborating  evidence  would  often  be  im- 
possible; each  case  therefore  must  be 
decided  according  to  its  own  facts  and 
circumstances.  Donaldson  v.  Donaldson, 
—  Ida.  — ;  170  Pac.  94. 

Vacating  decree 

Even  after  the  death  of  one  of  the 
parties  to  a  divorce,  a  void  or  voidable 
judgment  therein  may  be  set  aside,  if 
the  property  interests  of  the  survivor 
are  involved  in  the  proceeding.  Vincent 
v.  Black,  30  Ida.  636;  166  Pac.  923. 

Editorial  notes 

Vacation  of  divorce  decree,  after  death 
of  party,  in  direct  proceeding  brought  by 
surviving  party.    Ann.  Cas.  1913B,  369. 

When  and  to  what  extent  can  a  decree 
of  divorce  be  attacked  after  the  death 
of  one  of  the  parties.  125  Am.  St.  Rep. 
230. 

Attacks  on  decrees  of  divorce  for  other 
causes  than  lack  of  jurisdiction.  L.  R.  A. 
1917B,  409. 

Alimony  and  suit  money 

Original  jurisdiction  in  the  matter  of 
granting  alimony  and  suit  money  in  con- 
nection with  divorce  actions  is  vested  in 
the  district  courts  and  the  judges  thereof 
at  chambers;  orders  as  to  such  matters 
are  made  by  the  supreme  court  only 
where  they  are  necessary  to  a  complete 
exercise  of  its  appellate  jurisdiction.  In 
re  Callahan;  Callahan  v.  Dunn,  30  Ida. 
225;    164  Pac.  356. 

In  an  action  for  divorce,  a  motion  for 
alimony  and  suit  money  must  be  made 
and  heard  in  the  county  in  which  the 
action  is  pending,  or  in  any  county  in 
the  same  judicial  district.  In  re  Calla- 
han; Callahan  v.  Dunn,  30  Ida.  225;  164 
Pac.  356. 

In  suits  for  divorce  the  trial  court  has 
no  power,  after  trial  and  judgment,  to 
compel  the  husband  to  furnish  money  to 
enable  the  wife  to  pay  her  attorneys  for 
past  services.  Donaldson  v.  Donaldson, 
—  Ida.  — ;  170  Pac.  94. 

In  divorce  cases,  the  right  of  the  court 
to  allow  attorneys'  fees  to  a  wife  to  prose- 
cute or  defend  such  a  suit,  is  derived 
from  the  statute  and,  by  the  terms  of  the 
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statute,  can  only  be  put  into  operation 
when  it  is  necessary  to  enable  the  wife 
to  prosecute  or  defend  the  suit;  such  al- 
lowance looks  to  the  future,  not  to  the 
past.  Donaldson  v.  Donaldson,  —  Ida.  — ; 
170  Pac.  94. 

Disposition    of    children    and    community 
property 

Where  a  divorce  is  granted  on  the 
ground  of  extreme  cruelty,  the  matter  of 
the  disposition  of  community  property,  is 
committed  in  the  first  instance  to  the 
discretion  of  the  trial  court,  and  such 
disposition,  if  found  to  be  equitable, 
should  not  on  appeal  be  disturbed.  Don- 
aldson v.  Donaldson,  —  Ida.  — ;  170 
Pac.  94. 

In  divorce  suits,  the  question  as  to  the 
disposition  of  children  and  allowance  of 
alimony  is,  in  the  first  instance,  com- 
mitted to  the  discretion  of  the  trial  court, 
and,  unless  that  discretion  is  abused,  the 
disposition  of  that  question  will  not  be 
disturbed  on  appeal.  Donaldson  v.  Don- 
aldson, —  Ida.  — ;  170  Pac.  94. 

DRAINAGE    DISTRICTS 

Organization  of.    See   Drains. 

DRAINS 

See  Constitutional  Law;  Taxation; 
Waters  and  Watercourses. 

Organization  and  construction 

The  methods  by  which  drainage  sys- 
tems are  organized  and  constructed,  and 
the  means  and  agencies  by  which  they 
may  accomplish  their  purposes  are  mat- 
ters addressed  solely  to  the  legislative 
discretion,  which  discretion  is  subject  to 
review  by  the  courts  only  far  enough  to 
determine  whether  it  violates  some  con- 
stitutional inhibition.  Burt  v.  Farmers' 
Co-operative  Irr.  Co.,  30  Ida.  752;  168  Pac. 
1078. 

The  drainage  districts  provided  for  by 
the  legislature  are  quasi  corporations, 
being  public  in  their  nature  and  designed 
to  accomplish  purposes  conducive  to  the 
general  welfare.  Burt  v.  Farmers'  Co- 
operative Irr.  Co.,  30  Ida.  752;  168  Pac. 
1078. 

Territorial     extent    of    drainage    districts 
and    inclusion  or  exclusion  of  land 

The  organization  of  a  drainage  district 
has  for  its  essential  condition  the  special 


benefit  promised  by  the  improvement  to 
the  majority  of  the  land  in  acreage  in- 
cluded within  the  district  boundaries; 
hence,  it  is  no  valid  objection  to  the 
establishment  of  a  district  to  say  that 
the  minority  of  the  acreage  will  receive 
no  special  benefit  from  it.  Burt  v.  Farm- 
ers' Co-operative  Irr.  Co.,  30  Ida.  752; 
168  Pac.  1078. 

All  questions,  relating  to  the  determina- 
tion of  whether  a  drainage. district,  such 
being  a  quasi  corporation,  shall  or  shall 
not  be  organized,  are  directed  to  the  legis- 
lative discretion,  and  one  of  these  ques- 
tions is  "what  lands  shall  and  what  shall 
not  be  included;  this  has  to  do  with  the 
structure  of  the  organization  which  the 
legislature  designs  creating  for  the  gen- 
eral welfare,  and  is  distinct  from  the  ques- 
tion of  the  powers  of  a  district,  after  its 
formation,  to  levy  assessments,  and  the 
constitutional  limits,  if  any,  upon  such 
powers.  Burt  v.  Farmers'  Co-operative 
Irr.  Co.,  30  Ida.  752;  168  Pac.  1078. 

The  tracts  of  land  that  may  be  assessed 
in  a  drainage  district,  under  the  powers 
given  by  the  statute,  are  limited  to  those 
included  within  the  district  boundaries, 
but  are  not  confined  to  tracts  designated 
to  be  drained  by  the  improvement;  for 
other  tracts  are  assessable,  where  the 
seepage  and  saturation  from  their  irriga- 
tion ditches  have  contributed  to  the  neces- 
sity for  the  drainage.  Burt  v.  Farmers' 
Co-operative  Irr.  Co.,  30  Ida.  752;  168 
Pac.  1078. 

Assessments — in  general 

In  enacting  the  drainage  district  law 
the  legislature  intended,  among  other 
things,  to  provide  for  the  assessment  of 
all  lands  and  canals  within  a  drainage 
district,  and  to  make  them  responsible 
for  assessments  according  to  the  damage 
caused  by  overflow  from  such  lands  and 
canals,  percolation,  and  seepage.  In  re 
Drainage  Dist.  No.  1;  Burt  v.  Farmers' 
Co-operative  Canal  Co.,  29  Ida.  377,  396; 
161  Pac.  315. 

The  fact  that  the  legislature,  in  provid- 
ing for  assessing  land  to  defray  the  cost 
of  a  drainage  system,  confuses  the  prin- 
ciples on  which  the  assessment  is  to  be 
based,  affords  no  reason  why  the  legisla- 
tion should  not  be  upheld.  Burt  v.  Farm- 
ers' Co-operative  Irr.  Co.,  30  Ida.  752;  168 
Pac.   1078. 
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Though  the  drainage  district  law  con- 
templates the  assessment  of  tracts  of  high 
lands  where,  by  reason  of  the  seepage  and 
saturation  from  ditches  used  in  their  irri- 
gation, low  lands  have  become  water- 
logged, is  not  to  be  taken  as  meaning 
that  the  low  lands  themselves  are  to 
escape  assessment;  the  low  lands  when 
promised  enhancement  in  value  by  the 
proposed  drainage  system  must  bear  their 
part  of  the  cost  of  construction.  Burt  v. 
Farmers'  Co-operative  Irr.  Co.,  30  Ida. 
752;   168  Pac.  1078. 

The  commissioners,  in  determining  the 
amount  of  benefit  each  tract  of  land  will 
receive  from  a  proposed  drainage  system, 
shall  consider  the  damage  done  to  low 
land  from  seepage  and  saturation  by  irri- 
gation water  from  high  land,  and  shall 
consider  the  necessity  for  the  carrying  off 
of  waste  water  and  that  such  high  lands 
shall  be  considered  as  being  benefited  to 
the  extent  and  amount  that  such  lands 
are  responsible  for  damage  to  low  lands 
from  seepage  and  saturation  by  irrigation 
water;  this  contemplates  that  the  rights 
of  way  enjoyed  by  the  irrigation  canals, 
to  which  the  reference  to  seepage  and 
saturation  is  made,  shall  be  assessed  their 
just  proportion  of  the  costs  of  the  con- 
struction. Burt  v.  Farmers'  Co-operative 
Irr.  Co.,  30  Ida.  752;  168  Pac.  1078. 

statutory  provisions 

"Under  the  plain  language  of  the  drain- 
age district  law  of  1913,  the  assessments 
for  the  cost  of  constructing  the  drainage 
system  must  be  made  against  the  tracts 
of  land  included  in  the  district,  and  not 
against  the  person  of  the  owner.  Burt  v. 
Farmers'  Co-operative  Irr.  Co.,  30  Ida. 
752;   168  Pac.  1078. 

That  portion  of  subdivision  5  of  sec- 
tion 9  of  the  drainage  district  act  of  1913, 
relating  to  assessments  upon  municipali- 
ties or  corporations,  does  not  apply  to  a 
case  wherein  an  effort  is  made  to  require 
high  lands  to  contribute  to  the  reclama- 
tion of  low  lands  injured  from  seepage  or 
saturation  by  irrigation  water  from  such 
high  lands.  Burt  v.  Farmers'  Co-operative 
Irr.  Co.,  30  Ida.  752;  168  Pac.  1078. 

The  expression,  "requiring  drainage  or 
diking,"  as  it  occurs  in  the  recital,  in  the 
drainage  district  law  of  1913,  "any  por- 
tion  of   a    county   requiring   drainage    or 


diking,  or  both,  may  be  organized  into  a 
drainage  district,"  is  not  to  be  construed 
as  a  limitation  upon  the  area  or  character 
of  land  to  be  included  within  a  drainage 
district;  for  the  direction  to  the  judge  is 
to  determine,  not  whether  a  majority  of 
the  land  requires  drainage  or  diking,  but 
whether  a  majority  of  the  land  in  acreage 
will  be  specially  benefited  by  the  drainage 
system.  Burt  v.  Farmers'  Co-operative 
Irr.  Co.,  30  Ida.  752;   168  Pac.  1078. 

A  canal  or  ditch  company  is  not,  by 
reason  of  its  exemption  from  taxation, 
exempt  from  special  assessments  for  im- 
provements. In  re  Drainage  Dist.  No.  1; 
Burt  v.  Farmers'  Co-operative  Canal  Co., 
29  Ida.  377,  396;   161  Pac.  315. 

benefit  to  property,   in  general 

If  water  seeps  or  percolates  from  a 
canal  or  ditch,  to  the  injury  of  lower 
land,  and  to  protect  which  it  becomes  nec- 
essary to  establish  a  drainage  system,  an 
assessment  may  be  levied  upon  such  canal 
or  ditch  for  the  purposes  of  such  protec- 
tion. In  re  Drainage  Dist.  No.  1;  Farm- 
ers' Co-operative  Canal  Co.,  29  Ida.  377, 
396;  161  Pac.  315. 

Section  9a,  chapter  42,  of  the  laws  of 
1915,  provides  that  in  determining  the 
amount  each  tract  of  land  will  be  bene- 
fited by  such  proposed  drainage  system 
the  commissioners  shall  consider  the  in- 
jury done  to  low  land  from  seepage  and 
saturation  by  irrigation  water  from  high 
land,  and  the  necessity  for  the  carrying 
off  of  waste  water;  and  such  high  lands 
shall  be  considered  as  being  benefited  to 
the  extent  and  in  the  amount  that  such 
lands  are  answerable  for  injury  to  low 
lands  from  seepage  and  saturation  by  ir- 
rigation water.  Burt  v.  Farmers'  Co-oper- 
ative Irr.  Co.,  30  Ida.  752;  168  Pac.  1078, 
1084. 

Section  9a,  chapter  16  of  the  laws  of 
1915,  was  a  new  section,  added  to  the 
laws  of  1913,  whereby  lands  on  which 
irrigation  water  may  be  brought  by  arti- 
ficial means  and  which  contributes  to  the 
swampy  condition  of  lower  lands  by  seep- 
age and  the  percolation  of  water  through 
the  soil,  to  be  assessed  in  a  just  amount 
for  the  construction  of  drainage  works 
for  the  reclamation  of  such  lower  lands. 
Burt  v.  Farmers'  Co-operative  Irr.  Co., 
30  Ida.  752;   168  Pac.  1078,  1082. 
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benefit  to  property  specially  benefited 

Special  benefits  for  which  a  canal  or 
ditch  company  may  be  assessed.  In  re 
Drainage  Dist.  No.  1;  Burt  v.  Farmers' 
Co-operative  Canal  Co.,  29  Ida.  377,  396; 
161  Pac.  315. 

If  the  waste  ditch  of  a  canal  company 
is  necessarily  dispensed  with  by  the  sys- 
tem of  construction  adopted  by  a  drainage 
district,  this  is  a  special  benefit  for  which 
the  company,  being  within  the  territory 
subject  to  assessment,  has  no  right  to 
complain.  In  re  Drainage  Dist.  No.  1; 
Burt  v.  Farmers'  Co-operative  Canal  Co., 
29  Ida.  377,  396;  161  Pac.  315. 

The  drainage  act  of  1913,  as  amended 
in  1915,  allows  the  commissioners  of  a 
drainage  district  to  make  their  assess- 
ments either  against  land,  or  an  easement 
therein  as  such,  or  against  municipalities 
or  corporations;  the  theory  being  that 
these  may  be  specially  benefited  inde- 
pendently of  any  land  held  or  possessed. 
In  re  Drainage  Dist.  No.  1;  Burt  v.  Farm- 
ers' Co-operative  Canal  Co.,  29  Ida.  377, 
396;   161  Pac.  315. 

benefit  to   property,   how  determined, 

and  damages 

Under  chapter  16  of  the  laws  of  1913, 
concerning  the  establishment  of  drainage 
districts,  the  benefits  were  to  be  deter- 
mined upon  the  principles  governing  spe- 
cial assessments  in  local  improvement 
districts,  and  were  required  to  be  levied 
with  relation  to  the  enhanced  value  of  the 
tracts  assessed;  this  law  was  well 
adapted  to  the  operations  of  districts 
where  swampy  conditions  were  due  to 
natural  causes.  Burt  v.  Farmers'  Co- 
operative Irr.  Co.,  30  Ida.  752;#  ?68  Pac. 
1078,  1082. 

In  finally  determining  what  proportion 
of  an  assessment  low  lands  in  a  drainage 
district  should  pay  for  the  construction 
of  drainage  works,  where  such  lands  will 
be  enhanced  in  value,  such  enhanced 
value  should  be  taken  into  consideration. 
Burt  v.  Farmers'  Co-operative  Irr.  Co.,  30 
Ida.  752;    168  Pac.  1078. 

benefit  to  property,  old  statute 

The  fact  that  it  is  difficult  to  arrive 
at  an  exact  measurement  of  the  pro- 
spective benefits  to  land  in  a  drainage  dis- 
trict, to  accrue  from  the  system  adopted 
by   the   district  in   its   project,    does   not 


make  the  damages,  assessed  in  advance, 
so  speculative  and  conjectural  as  to  be 
impossible  of  reasonable  ascertainment. 
In  re  Drainage  Dist.  No.  1;  Burt  v.  Farm- 
ers' Co-operative  Canal  Co.,  29  Ida.  377, 
396;   161  Pac.  315. 

The  drainage  district  law  of  1913,  as  it 
stood  before  amendment,  provided  for  as- 
sessments for  the  costs  of  the  proposed 
works  according  to  the  benefits  received 
by  each  tract  of  land  assessed,  except 
that,  if  municipalities  or  corporations,  in 
the  judgment  of  the  commissioners, 
should  bear  a  part  of  the  expense,  or  as 
such  would  derive  public  or  special  bene- 
fit from  the  whole  or  part  of  such  pro- 
posed works,  they  should  so  report  and 
assess  the  amount  of  such  benefits.  Burt 
v.  Farmers'  Co-operative  Irr.  Co.,  30  Ida. 
752;    168   Pac.   1078,   1082. 

-benefit   to    property   of    municipalities 

or  corporations 

The  assessments  upon  municipalities  or 
corporations,  referred  to  in  subdivision  5 
of  section  9  of  the  drainage  district  act 
of  1913,  are  not  to  be  made  as  benefits 
to  any  tract  of  land,  but  are  to  be  made 
upon  the  theory  of  public  benefits,  spe- 
cially applicable  to  a  municipality  or  cor- 
poration, for  which  it  is  proper  that  the 
municipality  or  corporation  should  be  as- 
sessed, such  assessment  to  be  paid  out  of 
the  general  funds  of  such  municipality  or 
corporation.  Burt  v.  Farmers'  Co-opera- 
tive Irr.  Co.,  30  Ida.  752;   168  Pac.  1078. 

The  drainage  district  law  of  1913  where, 
in  subdivision  5  of  section  9,  mention  is 
made  of  the  assessment  of  municipalities 
and  corporations  for  special  benefits,  the 
reference  is  to  such  public  benefits  as 
draining  of  swamps  adjacent  to  a  city  or 
village  or  school  house,  or  of  public  roads; 
where  the  public,  or  a  part  of  it,  is  espe- 
cially benefited,  as  distinguished  from  a 
benefit  to  a  tract  of  land.  Burt  v.  Farm- 
ers' Co-operative  Irr.  Co.,  30  Ida.  752;  168 
Pac.  1078. 

proceedings  for  assessment 


The  drainage  act  of  1913  requires  that 
assessments  shall  be  made  by  setting  op- 
posite the  correct  description  of  each 
tract,  lot,  or  easement  the  benefits  as- 
sessed thereon;  but,  as  applied  to  an 
easement  such  as  a  right  of  way,  this 
does  not  mean  that  the  right  of  way  shall 
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be  divided  up  into  small  parcels  and  an 
assessment  fixed  against  each.  In  re 
Drainage  Dist.  No.  1;  Burt  v.  Farmers' 
Co-operative  Canal  Co.,  29  Ida.  377,  396; 
161  Pac.  315. 

Where  an  assessment  is  levied  by  a 
drainage  district  against  the  right  of  way 
of  a  canal  company  within  the  territory 
subject  to  assessment,  its  reasonableness 
or  unreasonableness  is  a  fact  to  be  found 
on  a  trial  of  the  issues;  but  until  such 
finding  is  made  the  determination  of  the 
district  commissioners  is  prima  facie  cor- 
rect. In  re  Drainage  District  No.  1;  Burt 
v.  Farmers'  Co-operative  Canal  Co.,  29  Ida. 
377,  396;  161  Pac.  315. 

submission  to  jury 

The  drainage  district  laws  require  the 
trial  court,  in  cases  where  owners  of 
assessed  property  remonstrate,  to  deter- 
mine all  questions  of  law  and  fact  except 
those  as  to  benefits  assessed  and  dam- 
ages awarded;  as  to  those  the  court,  on 
demand  of  the  person  concerned,  must 
frame  the  issues  and  submit  them  to  a 
jury  (on  rehearing).  In  re  Drainage  Dist. 
No.  1;  Burt  v.  Farmers'  Co-operative 
Canal  Co.,  29  Ida.  377,  396;  161  Pac.  315. 

The  reasonableness  or  unreasonable- 
ness of  an  assessment,  by  a  drainage 
company,  against  the  right  of  way  of  a 
canal  company  may  be  submitted  for 
determination  to  a  jury  under  proper  in- 
structions of  the  court.  In  re  Drainage 
Dist.  No.  1;  Burt  v.  Farmers'  Co-opera- 
tive Canal  Co.,  29  Ida.  377,  396;  161  Pac. 
315. 

appeal 


There  is  no  appeal  from  an  order  de- 
claring a  proposed  drainage  district  duly 
organized;  such  an  order  is  not  a  final 
one.  In  re  Organization  of  Drainage  Dis- 
trict No.  1  of  Ada  County;  Hayes  v. 
Farmers'  Union  Ditch  Co.,  30  Ida.  351;  164 
Pac.  1018. 

On  appeal  from  an  order,  sustaining 
remonstrances  against  assessments  of 
benefits  by  drainage  district  commission- 
ers, the  court  will  not  consider  whether 
such  assessments  were  arbitrary  and  un- 
just, when  it  has  not  before  it  the  evi- 
dence on  which  the  commissioners  made 
their  findings.  In  re  Drainage  Dist. 
No.  1;  Burt  v.  Farmers'  Co-operative 
Canal  Co.,  29  Ida.  377,  396;  161  Pac.  315. 


Bridges  across  highway 

The  owner  of  a  ditch  or  canal  con- 
structed across  an  established  highway 
must  provide  a  bridge,  at  the  point  of 
intersection,  for  the  use  and  benefit  of  the 
public,  but  if  the  ditch  or  canal  was  con- 
structed prior  to  the  establishment  of  a 
public  road  which  intersects  it,  the  ex- 
pense of  building  the  bridge  must  be 
borne  by  the  county  or  highway  district 
to  which  the  road  belongs.  Gooding  High- 
way Dist.  v.  Idaho  Irr.  Co.,  30  Ida.  232; 
164  Pac.  99. 

ELECTION  OF  REMEDIES 

An  election  of  remedies  is  impossible 
where  the  party  concerned  has  but  one 
remedy  at  command.  Boise  Dev.  Co.  v. 
Boise  City,  30  Ida.  675;  167  Pac.  1032. 

ELECTIONS 

Construction   of  statutes 

Statutes  prescribing  the  duties  of  elec- 
tion officers  relative  to  registering  voters 
should  not  be  so  construed  as  to  make  the 
right  of  citizens  to  vote  depend  upon  a 
strict  observance  of  the  law  by  such  offi- 
cers. Huffaker  v.  Edgington,  30  Ida.  179; 
163  Pac.  793. 

Primary   election    law 

The  primary  election  law  does  not  de- 
clare that,  a  member  of  one  political 
party  may  not  seek  and  receive  a  nom- 
ination to  office  from  a  separate  and  dis- 
tinct political  organization,  but  intimates, 
on  the  contrary,  that  he  may.  Donovan 
v.  Dougherty,  Hamilton  v.  Dougherty; 
—  Ida.  — ;   174  Pac.  701. 

Contest  of  election 

The  burden  is  upon  the  contestant  of 
an  election  to  make  a  prima  facie  showing 
to  the  effect  that  sufficient  illegal  votes 
were  cast,  or  legal  votes  rejected,  to 
change  the  result  of  the  election,  or  that 
such  serious  wrong  or  fraud  existed  as  to 
make  the  result  of  the  election  doubtful. 
Huffaker  v.  Edgington,  30  Ida.  179;  163 
Pac.  793. 

review   of  proceedings 

In  a  proceeding  to  test  the  legality  of 
an  election,  the  supreme  court  will  not 
disturb  the  findings  of  the  trial  court,  as 
to  the  right  of  certain  persons  to  vote, 
where  there  was  substantial  evidence  in 
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each  instance  to  the  effect  that  such. per- 
son was  a  citizen  entitled  to  vote,  and 
where  there  is  no  evidence  that  he  was 
not  a  citizen  qualified  to  register  and  to 
vote.  Huffaker  v.  Edgington,  30  Ida.  179 ; 
163  Pac.  793. 

In  a  controversy  over  the  question 
whether  a  ballot  box,  as  exhibited  at  the 
trial  below,  contained  the  ballots  only  as 
cast  at  the  election,  the  ruling  of  the 
trial  court,  if  based  upon  substantial  evi- 
dence, should  be  sustained.  Cole  v.  Plow- 
head,  —  Ida.  — ;   170  Pac.  732. 

A  claim  that  ballots  deposited  by  voters 
at  an  election  for  mayor  had  been  tam- 
pered with,  to  the  prejudice  of  the  party 
appealing  from  the  judgment  of  the  dis- 
trict court,  whereby  the  action  of  the 
board  of  canvassers  was  reversed,  was 
held  to  be  unproved.  Cole  v.  Plowhead, 
—  Ida.  — ;    170  Pac.  732. 

Editorial  notes 

Initiative  and  referendum.  L.  R.  A. 
1917B,    15. 

EMINENT   DOMAIN 

Exercise  of,  by  railroad  companies.  See 
Railroads. 

Property  subject  to  law  of 

Private  property  may  be  taken,  under 
the  power  of  eminent  domain,  for  any 
use  necessary  to  the  complete  develop- 
ment of  any  of  the  material  resources  of 
the  state,  on  paying  just  compensation 
as  prescribed  by  law.  Blackwell  Lumber 
Co.  v.  Empire  Mill  Co.,  28  Ida.  556;  155 
Pac.  680;  Ann.  Cas.  1918A,  189;  29  Ida. 
421;    160  Pac.   265. 

The  lumbering  industry  is  one  of  the 
material  resources  of  the  state,  which  can 
be  completely  developed  only  through  in- 
voking the  constitutional  power  of  emi- 
nent domain.  Blackwell  Lumber  Co.  v. 
Empire  Mill  Co.,  28  Ida.  556;  155»  Pac. 
680;  Ann.  Cas.  1918A,  189;  29  Ida.  421; 
160    Pac.    265. 

water 

Those  using  water  for  domestic  pur- 
poses have,  under  the  constitution,  a  pref- 
erence over  those  claiming  for  any  other 
purpose,  but  the  usage  for  such  superior 
purpose,  where  the  water  has  already 
been  appropriated  for  an  inferior  purpose, 
is  subject  to  the  law  of  eminent  domain. 


Basinger  v.  Taylor,  30  Ida.  289;   164  Pac. 
522. 

mining   property 

The  purposes  for  which  mining  prop- 
erty may  be  appropriated  under  the 
power  of  eminent  domain  are  specified  in 
the  statute;  hence,  unless  it  is  being 
applied  by  its  owner  to,  or  is  in  good 
faith  held  for,  the  same  or  a  more  neces- 
sary public  use,  which  will  be  defeated 
or  seriously  interfered  with  by  such  ap- 
propriation, it  may  be  taken  in  aid  of 
that  industry  under  the  power  of  emi- 
nent domain  for  one  or  more  of  the 
designated  statutory  purposes  and  for  no 
other.  Marsh  Min.  Co.  v.  Inland  E.  M. 
&  M.  Co.,  30  Ida.  1;   165  Pac.  1128. 

The  theory  upon  which  eminent  do- 
main is  extended  in  aid  of  the  mining 
industry  is  that  public  benefit  will  result 
from  the  application  of  private  property 
to  public  use.  Marsh  Min.  Co.  v.  Inland 
E.  M.  &  M.  Co.,  30  Ida.  1;  165  Pac.  1128. 

It  was  not  the  intention  of  the  framers 
of  the  constitution,  nor  of  the  legislature, 
that  the  power  of  eminent  domain  be  so 
invoked  that  one  mine  will  be  developed 
and  another  be  destroyed,  nor  that  one 
mine  owner  be  enriched  and  another  be 
impoverished;  the  aid  of  eminent  do- 
main is  extended  to  the  industry,  not  to 
the  individual.  Marsh  Min.  Co.  v.  Inland 
E.  M.  &  M.  Co.,  30  Ida.  1;   165  Pac.  1128. 

property    previously   devoted   to    pub- 
lic use 

Property  devoted  to,  or  held  for,  a  pub- 
lic use  is  subject  to  the  power  of  eminent 
domain  if  the  right  to  so  take  it  is  given 
by  constitutional  provision  or  legislative 
enactment,  in  express  terms  or  by  clear 
implication,  but  it  can  not  be  taken  to  be 
used  in  the  same  manner  and  for  the 
same  purpose  to  which  it  is  already 
being  applied,  or  for  which  it  is,  in  good 
faith,  being  held,  if  by  so  doing  that 
purpose  will  be  defeated.  Marsh  Min.  Co. 
v.  Inland  E.  M.  &  M.  Co.,  30  Ida.  1;  165 
Pac.  1128. 

Right  to  institute  proceedings 

It  is  enough  to  warrant  the  exercise 
of  the  right  of  eminent*  domain,  that  a 
reasonable,  although  not  an  absolute,  ne- 
cessity exists  to  take  the  property  for  a 
public  use.  Marsh  Min.  Co.  v.  Inland  E. 
M.  &  M.  Co.,  30  Ida.  1;  165  Pac.  1128. 
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If,  after  the  institution  of  condemna- 
tion proceedings  by  a  railroad  company 
and  the  filing  by  it  of  a  lis  pendens,  the 
owner  of  the  property  concerned,  being 
a  corporation,  organizes,  through  its  offi- 
cers, another  railroad  company  and  trans- 
fers to  it,  for  railroad  purposes,  the  land 
sought  to  be  condemned,  such  transfer 
can  not  affect  the  right  of  the  plaintiff 
company  to  have  the  land  condemned. 
Blackwell  Lumber  Co.  v.  Empire  Mill  Co.. 
29  Ida.  421;   160  Pac.  265. 

The  fact  that  a  company  has  trespassed 
upon  land  does  not  preclude  it  from  in- 
stituting condemnation  proceedings  to  ob- 
tain title  to  the  land.  Blackwell  Lumber 
Co.  v.  Empire  Mill  Co.,  29  Ida.  421;  160 
Pac.  265. 

If  a  railroad  company  occupies  land 
without  the  owner's  consent,  and  without 
first  resorting  to  condemnation  proceed- 
ings, it  is  liable  in  trespass,  but  is  not 
precluded  from  instituting  the  condem- 
nation proceedings  it  should  have  insti- 
tuted beforehand.  Blackwell  Lumber  Co. 
v.  Empire  Mill  Co.,  29  Ida.  421;  160  Pac. 
265. 

Proceedings — in  general 

The  question  of  the  necessity  for  in- 
voking the  power  of  eminent  domain  is 
for  the  trial  court  to  find  from  the  facts 
in  the  case,  and  the  court's  finding  upon 
a  substantial  conflict  in  the  evidence 
should  not  be  disturbed.  Blackwell  Lum- 
ber Co.  v.  Empire  Mill  Co.,  29  Ida.  421; 
160  Pac.  265. 

judgment 


If  eminent  domain  proceedings  are  in- 
stituted to  condemn  a  strip  of  land 
merely  for  logging  purposes,  the  plaintiff 
alleging  that  such  use  is  to  be  but  tem- 
porary, the  court  in  its  judgment  should 
fix  a  time  for  the  termination  of  the  use. 
Blackwell  Lumber  Co.  v.  Empire  Mill 
Co.,  29  Ida.  421;   160  Pac.  265. 


-appeal 


An  appeal  in  a  condemnation  suit  does 
not  of  itself  stay  proceedings,  but  the 
supreme  court  has  power,  in  the  exercise 
of  its  appellate  jurisdiction,  to  order  a 
stay  of  proceedings  in  such  a  case,  when, 
in  the  court's  opinion,  the  ends  of  justice 
will  be  best  subserved  thereby.  Blackwell 
Lumber  Co.  v.  Empire  Mill  Co.,  29  Ida. 
236;  158  Pac.  792. 


EQUITY 

Submissions  of  issues  to  jury  and  effect 
against  the  evidence,  and  find  the  facts  as 
shown  by  the  evidence.  Rees  v.  Gorham, 
30  Ida.  207;  164  Pac.  88. 

The  court  is  not  bound,  either  in  a  law 
action  or  in  an  equitable  action,  by  the 
specific  findings  of  a  jury,  but  may  disre- 
gard such  findings  when  they  are  clearly 
of  verdict.     10  R.  C.  L.  533;  title,  Equity. 

ESTOPPEL 

See  Chattel  Mortgages. 

Instances  of 

A  municipal  corporation  may  be  es- 
topped, by  the  conduct  of  itself  or  of  its 
officers  and  agents,  to  assert  its  claim 
of  title  to  property.  Robinson  v.  Lemp, 
29  Ida.  661;   161  Pac.  1024. 

If  the  secretary  of  a  corporation  sells 
land,  representing  that  it  belongs  to  the 
corporation,  but  he  afterwards  acquires 
title  to  it  himself,  he  and  his  successors 
are  estopped  to  assert  title  to  the  land 
as  against  such  purchaser;  the  land  is 
impressed  with  a  trust  for  the  latter's 
benefit.  Mountain  Home  Lumber  Co.  v. 
Swartwout,  30  Ida.  559;  166  Pac.  271. 

Where  a  city  has  offered  a  franchise  to 
a  railway  company,  and  attached  thereto 
a  condition  that  it  be  accepted  in  writing 
within  a  stated  time,  it  is  estopped  to 
deny  a  waiver  of  the  condition  if  it  has 
failed  to  prevent  the  company  from  build- 
ing in  the  street,  or  has  indulged  in  any 
other  conduct  in  that  connection  that  has 
misled  the  company  to  its  injury.  City 
of  Coeur  d'Alene  v.  Spokane  &  I.  E.  R. 
Co.,  —  Ida.  — ;  169  Pac.  930. 

A  grantor  of  land,  for  a  reservoir  site 
and  for  the  springs  and  percolating 
waters  and  subterranean  flow  therein, 
who  executes  the  deed  with  the  under- 
standing that  the  grantee  purposes  to 
impound  the  waters  and  sell  the  same  to 
consumers,  and  who  allows  the  grantee 
to  go  to  large  expense  in  constructing  a 
plant  to  that  end,  is  estopped  from  sub- 
sequently questioning  the  grantee's  right 
to  sell  the  water  to  consumers  outside  of 
the  state.  Newport  Water  Co.  v.  Kellogg, 
—  Ida.  — ;   174  Pac.  602. 

Can  not  be  invoked,  when 

An  estoppel  can  not  be  invoked  to  pre- 
vent the  denial  of  power  in  a  municipal 
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corporation  to  enter  into  a  contract  which 
is  expressly  prohibited  by  a  constitutional 
provision  or  a  statute.  School  Dist.  No.  8, 
Twin  Falls  County  v.  Twin  Falls  County 
Mut.  Fire  Ins.  Co.,  30  Ida.  400;  164  Pac. 
1174. 

The  doctrine  of  estoppel  can  not  be 
invoked  against  a  sovereign  state  in  its 
dealings  with  Carey  Act  projects.  State 
v.  Twin  Falls-Salmon  River  L.  &  W.  Co., 
30  Ida.  41;  166  Pac.  220. 

Where  a  person  states,  in  a  letter  writ- 
ten by  him  to  another,  that  he  has  paid 
delinquent  taxes  on  the  latter's  land,  does 
not  expect  to  get  the  money  back,  and 
never  will  ask  for  it,  this  does  not  estop 
him  to  buy  the  land  at  a  tax  sale;  the 
other  party  is  not  dependent  on  the  letter 
for  information,  the  same  being  obtain- 
able by  consulting  the  county  auditor. 
Cahoon  v.  Seger,  —  Ida.  — ;  168  Pac.  441. 

Mere    silence 

Mere  silence  will  not  work  an  estoppel; 
to  work  an  estoppel,  silence  must  be  under 
such  circumstances  that  there  are  both  a 
specific  opportunity,  and  a  real  or  appar- 
ent duty,  to  speak.  Seat  v.  Quarles,  — 
Ida.  — ;   169  Pac.  1167. 

Waiver 

Waiver  is  not  to  be  assumed,  but  must 
be  shown  to  have  been  intended  by  the 
person,  of  whom  it  is  asserted,  and  so 
understood  by  the  other  person  con- 
cerned; or  the  first  person  must  have  so 
acted  as  to  be  estopped  to  deny  an  inten- 
tion to  waive.  City  of  Coeur  d'Alene  v. 
Spokane  &  I.  E.  R.  Co.,  —  Ida.  — ;  169 
Pac.  930. 

Pleading 

Where,  in  an  action  by  the  payee  to 
enforce  a  promissory  note,  secured  by 
chattel  mortgage,  the  defendant  claims 
that  the  plaintiff  is  estopped  to  sue  by 
reason  of  an  understanding  that  the  mort- 
gaged property  was  to  be  looked  to  ex- 
clusively for  payment,  he  must  plead  spe- 
cially such  a  defense,  and  set  up  the 
facts  with  the  utmost  particularity,  leav- 
ing nothing  to  intendment.  Seat  v. 
Quarles,  —  Ida.  — ;  169  Pac.  1167. 

Application  of  the  principles  of  estoppel 
to  the  nation  and  the  state.  10  R.  C.  L. 
704;    title,    Estoppel. 


EVIDENCE 

See  Pleading. 

In  general 

In  determining  the  geology  and  forma- 
tion of  ore  bodies  and  the  mineralization 
of  veins,  the  positive  testimony  of  miners 
who  have  mined  the  ore  and  developed 
the  mine,  and  of  engineers  and  others 
who  have  made  actual  surveys  of  the 
mine,  must  be  taken  for  more  than  the 
speculative  theories  of  experts.  Alameda 
Min.  Co.  v.  Success  Min.  Co.,  29  Ida.  618; 
161  Pac.  862. 

The  affidavits  of  the  clerk  of  the  dis- 
trict court  and  of  his  deputies  are  incom- 
petent and  inadmissible  to  impeach  the 
regularity  of  their  official  acts;  other  evi- 
dence, however,  is  competent  and  admis- 
sible to  impeach  the  presumption  of  the 
regularity  of  the  official  acts  of  the  clerk. 
Athey  v.  Oregon  S.  L.  R.  Co.,  30  Ida.  318; 
165  Pac.  1116. 

In  an  action  for  malicious  prosecution, 
the  defendant  can  not  testify  that  he  was 
not  actuated  by  malice  in  procuring  the 
prosecution,  for  such  testimony  would  be 
a  mere  conclusion  of  law.  Ross  v.  Kerr, 
30  Ida.  492;  167  Pac.  654. 

Judicial  notice 

Judicial  notice  will  be  taken  of  the  fact 
that  a  certain  person  is  no  longer  a  dis- 
trict judge.  Parker  v.  Herron,  30  Ida. 
327;  164  Pac.  1013;  Coburn  v.  Thornton, 
30  Ida.  347;  164  Pac.  1012;  Bennett  v. 
Thornton,  30  Ida.  350;  164  Pac.  1013. 

As  to  what  is  the  "nearest  court"  to 
which  a  cause  may  be  transferred  in 
granting  a  change  of  venue,  is  a  ques- 
tion of  fact  of  which  the  courts  will  take 
judicial  notice.  Callahan  v.  Callahan,  30 
Ida.  431;  165  Pac.  1122. 

Presumptions 

There  is  no  statute  expressly  requiring 
that  a  record  be  kept  of  the  reading  to 
the  jury  of  the  indictment  or  information 
in  a  criminal  case  and  the  statement  to 
them  of  the  plea;  the  presumption,  there- 
fore, is,  when  the  record  is  silent  on  the 
point,  that  the  proceedings  were  regular 
and  that  the  law  was  complied  with.  Ex 
parte  Allen,  —  Ida.  — ;  170  Pac.  921. 

Where  a  party  without  objecting  goes 
to  trial  before  a  judge,  who  assumes  to 
act  under  color  of  authority,  he  can  not, 
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after  judgment  or  conviction,  successfully 
make  the  objection  that  the  judge  acted 
without  competent  authority;  the  pre- 
sumption is  that  the  judge  had  power  and. 
authority  to  act.  Ex  parte  Allen,  —  Ida. 
— ;   170  Pac.  921. 

Action  taken  by  the  land  department 
upon  land  properly  subject  to  its  action 
raises  the  presumption  of  compliance 
with  all  preliminary  requirements,  and 
the  records  of  the  department  are  not 
admissible  to  show  the  contrary.  Clear 
I  ake  P.  &  I.  Co.  v.  Chriswell,  —  Ida.  — ; 
I  7  I  Pac.  326. 

Parol  evidence 

Parol  evidence  is  admissible  to  show 
that  a  deed  absolute  on  its  face  was  in- 
tended by  the  parties  to  it  to  be  only  as 
a  mortgage.  Johansen  v.  Looney,  30  Ida. 
123;   163  Pac.  303. 

If  there  is  a  written  contract  between 
parties,  parol  evidence  is  admissible  only 
for  the  purpose  of  explaining  an  ambig- 
uity in  the  instrument.  Green  v.  Consoli- 
dated W.  &  M.  Co.,  30  Ida.  359;  164  Pac. 
1016. 

Where,  on  the  maturing  of  a  promissory 
note,  given  as  part  of  the  consideration  in 
the  purchase  of  land  and  an  irrigation 
right,  the  maker,  in  order  to  have  the 
payee  extend  the  time  of  payment,  and 
in  consideration  thereof,  executes  an  ex- 
press and  full  waiver  of  all  defenses  and 
offsets  in  connection  with  the  original 
transaction,  he  can  not,  in  the  absence  of 
fraud  or  unavoidable  mistake,  in  an  action 
on  the  note  after  such  extension,  vary  the 
written  waiver  by  parol  evidence. — Jensen 
v.  McConnell  Bros.,  —  Ida.  — ;  169  Pac. 
292. 

Documentary  evidence 

Mortality  tables  are  competent  for  the 
purpose  of  showing  the  probable  length 
of  life  of  a  given  person;  but  they  are 
merely  an  aid  to  the  jury  and  are  not 
conclusive.  Cnkovch  v.  Success  Min.  Co., 
30  Ida.  623;  166  Pac.  567. 

In  an  action  on  a  breach  of  warranty  in 
a  sale  of  apple  trees,%  duly  proved  copies 
of  the  various  contract  orders  for  trees, 
leading  up  to  the  sale  contract,  are  admis- 
sible in  evidence.  Graham  v.  Brown  Bros. 
Co.,  30  Ida.  651;   168  Pac.  9. 

Extrinsic  evidence  to  affect  writings. 
10  R.  C,  L.  1016;  title,  Evidence. 


EXCEPTIONS,    BILL  OF 

Where  an  appealing  party  petitions  the 
supreme  court  to  settle  a  reporter's  tran- 
script as  a  bill  of  exceptions,  the  tran- 
script must  accompany  the  petition.  Han- 
sen v.  Boise  Payette  L.  Co.,  30  Ida.  801; 
168  Pac.  163. 

When  a  party  wishes  to  settle  a  bill  of 
exceptions,  and  the  trial  court  refuses  to 
allow  some  exception  in  accordance  with 
the  facts,  the  statute  permits  him  to  apply 
to  the  supreme  court  for  the  purpose  of 
proving  the  same,  but  this,  does  not  entitle 
a  party  to  have  that  court  settle  the 
entire  bill;  the  supreme  court  can  not 
substitute  itself  for  the  court  below  in 
the  settlement  of  a  general  bill  of  excep- 
tions. Hansen  v.  Boise  Payette  L.  Co., 
30  Ida.  801;    168  Pac.  163. 

EXECUTION 

Bona  fide  purchaser.  See  Vendor  and 
Purchaser. 

Merely  crediting  the  amount  bid,  at  an 
execution  sale,  on  the  judgment  is  not  a 
valuable  consideration;  it  amounts  to 
nothing  more  than  a  cancellation  pro 
tanto  of  a  pre-existing  indebtedness. 
Mountain  Home  L.  Co.  v.  Swartwout,  30 
Ida.  559;  166  Pac.  271. 

One  who  purchases  realty  at  an  execu- 
tion sale,  with  actual  notice  that  a  third 
person  had  been  given  both  a  bond  for 
a  deed,  and  a  warranty  deed,  is  not  a 
bona  fide  purchaser.  Mountain  Home  L. 
Co.  v.  Swartwout,  30  Ida.  559;  166  Pac. 
271. 

One  who  purchases  realty  at  an  execu- 
tion sale,  with  constructive  notice  of  a 
prior  judgment  lien,  is  not  a  bona  fide 
purchaser.  Mountain  Home  L.  Co.  v. 
Swartwout,  30  Ida.  559;  166  Pac.  271. 

Bona  fide  purchasers  and  purchasers 
with  notice.  10  R.  C.  L.  1336;  title,  Ex- 
ecutions. 

EXECUTORS    AND    ADMINISTRATORS 

The  filing  of  a  claim,  secured  or  unse- 
en red,  with  an  executor  or  administrator 
is  not  an  action,  within  the  meaning  of 
the  rule  that  there  is  but  one  method  of 
recovering  a  debt  or  enforcing  a  right 
secured  by  a  mortgage  upon  real  estate 
or  personal  property.  Kendrick  State 
Bank  v.  Barnum,  —  Ida.  — ;  173  Pac.  1144. 
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A  mortgagee,  by  filing  with  an  executor 
or  administrator  his  mortgage  debt,  with- 
out mention  of  the  security,  does  not 
necessarily  waive  his  mortgage  lien.  Ken- 
drick  State  Bank  v.  Barnum,  —  Ida.  — ; 
173   Pac.  1144. 

If  the  mortgagee  of  a  decedent  files 
with  the  executor  or  administrator  the 
mortgage  debt  as  an  unsecured  claim 
and  participates  in  a  partial  distribution 
of  assets,  he  is,  after  returning  to  the 
estate,  under  order  of  court,  the  payment 
in  partial  distribution,  entitled  to  pro- 
ceed by  foreclosure  and  have  a  decree, 
but  his  relief  is  limited  by  the  security. 
Kendrick  State  Bank  v.  Barnum,  —  Ida. 
— ;  173  Pac.  1144. 

EXTRADITION 

See  B.  M.  Co.'s  Cumulative  Code  Anno- 
tations, ante,  §  8416. 

FALSE  PRETENSES 

Sufficiency  of  information  for  making 
a  false  claim  based  upon  bonds.  State  v. 
Curtis,  29  Ida.  724;  161  Pac.  578. 

FORECLOSURE 

Of  mortgage,  limitation  of  action  for 
fraud  in.     See  Limitation  of  Actions. 

FRANCHISE 

Offer  of,  to  street  railway  company.  See 
Street  Railroads. 

FRAUD 

As  ground  for  rescission  of  contract. 
See  Cancellation  of  Instruments. 

Husband's  right  to  prefer  his  wife  as  a 
creditor.      See    Fraudulent    Conveyances. 

Limitation  of  action  for.  See  Limitation 
of  Actions. 

A  complaint  that  sets  forth  merely  the 
usual  form  of  common-law  court  for 
money  had  and  received,  without  alleging 
any  of  the  specific  facts  on  which  the 
claim  is  predicated,  will  not  permit  the 
plaintiff  to  introduce  evidence  of  fraud 
and  deceit.  Moser  v.  Pugh-Jenkins  F.  Co., 
—  Ida.  — ;    173  Pac.  639. 

To  support  an  action  based  on  a  false 
representation,  it  must  be  shown  that  the 
latter  was  known  to  be  false  by  the  per- 
son making  it,  or  else  that  such  person 
purposely  conveyed  the  impression  that 
he  knew  it  to  be  true  when  in  fact  he  did 


not.     Johnson  v.  Holderman,  30  Ida.  691; 
167  Pac.  1030. 

A  person  is  not  chargeable,  with  fraud 
because  of  having  made  a  statement  that 
he  believed  to  be  true,  where  his  belief 
was  founded  upon  reasonable  grounds. 
Johnson  v.  Holderman,  30  Ida.  691;  167 
Pac.  1030. 

The  purchaser  of  property  is  entitled 
to  rely  on  the  seller's  representations  as 
to  that  property's  bounds;  but,  in  the 
case  of  the  purchase  of  standing  timber, 
where  the  plaintiff  asserts  and  the  vendor 
denies  the  pointing  out  by  the  latter  of  a 
blazed  line  as  a  boundary  before  the 
transfer,  it  is  not  error  for  the  court  to 
admit  evidence  of  the  custom,  in  connec- 
tion with  purchases  of  the  kind,  to  em- 
ploy timber  cruisers  to  define  and  locate 
the  boundaries,  this  tending  to  show  the 
improbability  of  the  plaintiff's  assertion. 
Taylor  v.  Lytle;  Lytle  v.  Springston 
Lumber  Co.,  29  Ida.  546;  160  Pac.  942. 

To  avoid  a  sale  on  the  ground  of  fraud- 
ulent representations  made  by  the  seller, 
it  must  be  shown,  in  addition  to  the  falsity 
of  the  representations  and  of  their  mis- 
leading and  deceiving  the  purchaser  into 
buying,  that  the  party  making  them  knew 
them  to  be  false,  or  that  he  made  them 
recklessly,  without  knowledge  of  their 
truth  or  falsity.  Parker  v.  Herron,  30 
Ida.  327;  164  Pac.  1013. 

FRAUDS,  STATUTE  OF 

To  render  an  oral  contract  that  falls 
within  the  statute  of  frauds  enforceable 
by  action,  the  memorandum  thereof  must 
state  the  contract  with  such  certainty 
that  its  essentials  can  be  known  from 
the  memorandum  itself,  or  by  a  reference 
contained  in  it  to  some  other  writing, 
without  recourse  to  parol  proof  to  supply 
them.  Blumauer-Frank  Drug  Co.  v. 
Young,  30  Ida.  501;  167  Pac.  21. 

FRAUDULENT  CONVEYANCES 

If  a  lot  of  hogs  are  bought  at  an  exe- 
cution sale  and  then  left  in  the  custody 
of  the  execution  debtor,  the  purchaser 
paying  him  for  keeping  them  for  him,  no 
presumption  of  fraud  arises;  the  statute 
raising  such  a  presumption  at  a  private 
sale  does  not  apply  to  a  judicial  sale. 
Sweeten  v.  Ezell,  30  Ida.  154;  163  Pac. 
612. 
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A  debtor  has  a  right  to  prefer  any  bona 
fide  creditor,  though  such  creditor  hap- 
pens to  be  his  wife.  Bates  v.  Papesh,  30 
Ida.  529;   166  Pac.  270. 

Wherever  there  is  a  true  debt  and  a 
real  transfer  for  an  adequate  considera- 
tion, there  is  no  collusion;  hence  fraud, 
in  its  legal  sense,  can  not  be  predicated 
on  such  a  transaction.  Bates  v.  Papesh, 
30  Ida.  529;  166  Pac.  270. 

FUGITIVES  FROM  JUSTICE 

See  B.  M.  Co.'s  Cumulative  Code  Anno- 
tations, ante,  §  8416. 

GIFTS 

To  constitute  a  gift  of  personal  prop- 
erty, there  must  be  made  an  actual  and 
complete  delivery  thereof  in  execution  of 
the  gift  and  for  the  express  purpose  of 
consummating  it.  Lewis  County  v.  State 
Bank,  —  Ida.  — ;  170  Pac.  98;  —  Ida.  — ; 
170  Pac.  100. 

GRAND  LARCENY 

Crime  of.     See  Larceny. 

GUARDIAN  AND  WARD 

Custody  of  children — right  to 

While  either  one  of  them  is  compe- 
tent, and  not  unsuitable,  parents  are  abso- 
lutely entitled  to  the  guardianship  of  their 
minor  children,  and  the  surrender  of  the 
right  may  be  made  only  in  the  manner 
prescribed  by  statute.  Application  of 
Martin,  29  Ida.  716;   161  Pac.  573. 


-transfer  of 


Parents  should  not  be  permanently  de- 
prived of  the  custody  of  their  children  and 
of  the  right  to  act  as  their  legal  guar- 
dians, even  when  the  conditions  are  such 
as  to  make  the  temporary  surrender  of 
custody  necessary,  except  in  strict  ac- 
cordance with  the  statutes  and  under 
circumstances  fully  warranting  such  dras- 
tic action.  Application  of  Martin,  29  Ida. 
716;    161   Pac.  573. 

It  is  only  where  the  legal  right  of  the 
parent  to  the  custody  of  his  child  is  not 
clear  that  the  child  can  be  committed  to 
the  custody  of  another  on  the  ground  of 
welfare;  if  the  parent  is  competent  to 
transact  his  or  her  own  business,  and  is 
not  otherwise  unsuitable,  the  custody  of 
the  child  is  not  to  be  given  to  another. 
Jain  v.  Priest,  30  Ida.  273;  164  Pac.  364. 


adoption 

A  society  has  no  authority  over  a  child, 
never  legally  surrendered  to  it  nor  placed 
in  its  custody;  under  such  circumstances 
it  can  not  legally  act  as  the  child's  guar- 
dian nor  consent  to  its  adoption.  Applica- 
tion of  Martin,  29  Ida.  716;  161  Pac.  573. 

Termination      of      guardianship — jurisdic- 
tion of  courts 

The  probate  courts  have  jurisdiction  in 
guardianship  matters;  for  this  purpose 
they  are  courts  of  general  jurisdiction; 
and,  if  a  benevolent  or  charitable  society 
is  made  the  guardian  of  a  child  by  order 
of  the  probate  court,  that  court  has  full 
control  of  such  society  as  guardian  and 
may  terminate  the  guardianship  when  it 
is  no  longer  necessary;  but  a  reasonable 
notice  should  be  given.  Jain  v.  Priest, 
30  Ida.  273;   164  Pac.  364. 

notice 

When  a  guardianship  is  terminated  by 
the  probate  court,  a  reasonable  notice 
should  be  given  although  notice  is  not 
required  by  the  statute;  but  an  informal 
notice  of  that  fact,  brought  home  to  the 
representative  of  the  guardian,  who  is 
apprised  of  such  termination  and  of  the 
reasons  therefor,  is  sufficient  to  bind  the 
guardian.  Jain  v.  Priest,  30  Ida.  273;  164 
Pac.  364. 

Removal  of  guardian  from  his  trust.  12 
R.  C.  L.  1118;   title,   Guardian  and   Ward. 

HABEAS  CORPUS 

Right  to  custody  of  minor  children.  See 
Guardian  and  Ward. 

Custody  of  children 

The  writ  of  habeas  may  issue  to  deter- 
mine the  proper  custody  of  a  minor  child. 
Application  of  Martin,  29  Ida.  716;  161 
Pac.   573. 

Where  a  woman  is  aggrieved  by  the 
taking  of  her  minor  child,  and  the  com- 
mitment of  the  child  to  the  industrial 
training  school,  a  remedy  for  her  is 
habeas  corpus.  Allen  v.  Williams,  —  Ida. 
— ;    171  Pac.  493. 

Where  parents,  because  of  certain 
faults,  have  been  deprived  in  judicial 
proceedings  of  the  custody  of  their  chil- 
dren, but  afterward  seek  to  regain  the 
custody  on   the '  ground   that   such   faults 
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have  been  corrected,  the  only  evidence 
material  in  the  case  is  that  as  to  the  con- 
duct of  the  parents  after  the  children 
were  taken  from  them;  evidence  as  to 
their  conduct  before  that  time  is  immate- 
rial and  is  properly  excluded.  Jain  v. 
Priest,  30  Ida.  273;  164  Pac.  364. 

Considerations  controlling  determina- 
tion as  to  custody  of  infants.  12  R.  C.  L. 
1215;  title,  Habeas  Corpus. 

Return 

The  supreme  court  has  authority  to 
make  a  writ  of  habeas  corpus  returnable 
before  any  district  court.  Jain  v.  Priest, 
30  Ida.  273;  164  Pac.  364. 

In  habeas  corpus  proceedings  instituted 
by  a  woman  to  inquire  into  the  cause  of 
the  restraint  of  the  person  of  her  minor 
daughter,  committed  to  the  industrial 
training  school,  the  district  court  has 
power  to  require  the  defendant  to  make 
proper  return  to  the  writ  setting  forth, 
not  only  the  authority  under  which  he 
has  the  custody  of  the  child,  but  also  the 
reasons,  if  any  there  be,  why  the  plaintiff 
is  not  a  suitable  person  to  have  the 
guardianship  and  custody  of  her  daughter. 
Allen  v.  Williams,  —  Ida.  — ;  171  Pac. 
493. 

Extent  of  inquiry 

A  court  can  go  back  of  the  order  of 
commitment  made  by  a  magistrate  and 
inquire  into  the  question  of  probable 
cause;  and  the  prisoner  is  entitled  to  his 
discharge  unless  there  is  some  evidence 
tending  to  show  that  a  public  offense  has 
been  committed  and  that  there  is  some 
cause  to  believe  that  the  accused  com- 
mitted it.  Ex  parte  Baugh,  30  Ida.  387; 
164   Pac.  529. 

Presumption   on    motion  to  quash 

On  a  motion  to  quash  a  writ  of  habeas 
corpus,  issued  on  the  petition  of  one  com- 
plaining that  he  is  wrongfully  restrained 
of  his  liberty  by  a  judgment  of  the  dis- 
trict court,  it  must  be  presumed,  if  the 
record  makes  no  contrary  showing,  that 
the  judge  rendering  the  judgment  had 
full  jurisdiction  of  the  person  and  of  the 
subject-matter,  and  that  all  the  proceed- 
ings were  regular;  and  the  fact  that  such 
judge  was  one  specially  appointed  does 
not  detract  from  this  presumption.  Ex 
parte  Allen,  —  Ida.  — ;   170  Pac.  921. 


As  a  means  of  collateral   attack 

The  entries  contained  in  the  record 
proper  of  a  trial,  conducted  under  color 
of  authority,  import  verity,  and  they  can 
not  be  questioned  on  habeas  corpus.  Ex 
parte  Allen,  —  Ida.  — ;  170  Pac.  921. 

Where  a  judge  has  sat  in  a  court  not 
his  own  by  request  of  the  regular  judge 
or  of  the  governor,  and  this  appears  by 
the  records  of  the  court,  which  records 
do  not,  however,  state  the  circumstances 
of,  or  the  reasons  for,  the  request,  it  is 
to  be  presumed  that  the  statute  has  been 
complied  with;  and  a  person  who  has 
been  convicted  of  crime  at  a  trial  had 
before  such  judge  is  not  permitted  to 
show  by  evidence  dehors  the  record,  as 
on  a  suit  of  habeas  corpus,  that  the  stat- 
ute was  not  complied  with.  Ex  parte 
Allen,  —  Ida.  — ;  170  Pac.  921. 

Appeal 

The  judgment  of  a  district  court  in  a 
habeas  corpus  proceeding  involving  the 
custody  of  a  child  is  appealable;  it  is  a 
final  judgment.  Jain  v.  Priest,  30  Ida.  273; 
164  Pac.  364. 

In  habeas  corpus  proceedings  involving 
the  custody  of  a  child,  taken  temporarily 
from  the  custody  of  its  parents  because  of 
their  neglect,  the  findings  of  the  district 
court  returning  the  custody  to  the  parents 
will  not  be  disturbed  where  the  evidence 
is  conflicting  as  to  the  reformation  of  the 
parents  and  as  to  their  suitableness  to 
have  such  custody.  Jain  v.  Priest,  30 
Ida.  273;   164  Pac.  364. 

HIGHWAYS 

Navigable  waters  as.  See  Navigable 
Waters. 

Laying  out,  over  public  land.  See  Pub- 
lic Lands. 

Expense  of  providing  bridge  over  canal 
or  ditch  intersecting.     See  Drains. 

Jurisdiction  over  roads  and  highways 

County  commissioners  have  by  statute 
exclusive  jurisdiction  over  the  public 
roads  and  highways  in  their  counties,  in 
respect  to  expending  the  public  revenue, 
annually  available  for  the  improvement  of 
these  roads  and  highways;  the  establish- 
ment and  laying  out  of  new  roads;  the 
purchase  of  machinery  for  road  construc- 
tion;  and  the  payment  of  the  salaries  of 
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overseers.  Potlatch  Lumber  Co.  v.  Board 
of  County  Commissioners,  29  Ida.  399;  160 
Pac.  256. 

Levy  of  tax — general  road  purposes 

The  board  of  county  commissioners  of 
each  county  is  required  to  levy  annually 
a  general  property  tax  for  the  express 
purpose  of  maintaining  and  improving  all 
of  the  established  public  roads  within  the 
county.  Potlatch  Lumber  Co.  v.  Board  of 
County  Commissioners,  29  Ida.  399;  160 
Pac.  256. 

The  law  of  1913,  relating  to  the  levying 
and  apportionment  of  taxes,  provides  that 
the  board  of  county  commissioners  shall 
levy,  in  addition  to  a  tax  for  general 
county  purposes,  a  tax  for  general  road 
purposes,  to  be  collected  and  apportioned 
to  the  county  road  fund  "except  as  other- 
wise provided  by  law";  the  exception  hav- 
ing reference  to  the  requirement  that  at 
least  twenty-five  per  cent  of  the  road  tax 
collected  shall  be  set  aside  and  must  be 
apportioned  as  designated.  Potlatch  Lum- 
ber Co.  v.  Board  of  County  Commission- 
ers, 29  Ida.  399;  160  Pac.  256. 

Highway  taxes,  assessments,  and  work. 
13  R.  C.  L.  159;  title,  Highways. 

special  property  road  tax 


It  is  not  compulsory  upon  each  road 
district  in  a  county  to  petition  each  year 
for  the  levy  of  such  a  special  property 
road  tax  on  the  taxable  property  of  the 
district  as  a  majority  of  the  resident  tax- 
payers shall  deem  necessary  for  that  pur- 
pose. Potlatch  Lumber  Co.  v.  Board  of 
County  Commissioners,  29  Ida.  399;  160 
Pac.  256. 

A  majority  of  the  resident  taxpayers  of 
any  road  district  may,  at  their  option, 
petition  the  board  of  county  commission- 
ers for  a  special  levy  for  road  purposes 
to  be  expended  in  their  particular  district, 
in  addition  to  any  amount  that  might  be 
therein  expended  in  equitable  distribution 
of  the  county  road  fund  resulting  from  a 
general  levy  for  road  purposes.  Potlatch 
Lumber  Co.  v.  Board  of  County  Commis- 
sioners, 29  Ida.  399;  160  Pac.  256. 

The  property  of  a  road  district  can  not 
be  subjected  to  a  special  tax  for  general 
county  purposes;  public  roads  and  high- 
ways are  constructed  for,  and  should  be 
maintained  by,  the  county  at  large,  and 
the  inhabitants  of  any  road  district  should 


not  be  compelled  to  pay  a  special  tax  for 
the  maintenance  and  improvement  of 
them.  Potlatch  Lumber  Co.  v.  Board  of 
County  Commissioners,  29  Ida.  399;  160 
Pac.  256. 

County   commissioners — duties 

It  is  the  duty  of  the  board  of  county 
commissioners  to  make  an  estimate  of 
the  amount  of  money  necessary  for  gen- 
eral road  purposes  for  any  given  year,  ex- 
clusive of  special  levies,  and,  when  they 
honestly  use  their  best  judgment,  their 
action  is  not  subject  to  review  in  pro- 
ceedings for  contempt  in  disregarding  a 
writ  of  mandate  directing  the  levy  of  a 
tax.  Potlatch  Lumber  Co.  v.  Board  of 
County  Commissioners,  29  Ida.  516;  160 
Pac.  260. 

mandamus 

Where  a  writ  of  mandate  is  served  upon 
a  board  of  county  commissioners,  direct- 
ing it  to  levy,  within  a  time  therein 
named,  a  tax  upon  the  taxable  property  in 
the  county  to  provide  for  general  road 
purposes,  the  board,  in  compliance  with 
the  writ  and  in  fixing  the  tax  levy  therein 
contemplated,  must  honestly  use  their 
best  judgment;  their  action  is  then  not 
open  to  review  in  a  proceeding  for  con- 
tempt. Potlatch  Lumber  Co.  v.  Board  of 
County  Commissioners,  29  Ida.  516;  160 
Pac.  260. 

Expenditure  of  money 

A  special  property  road  tax  is  to  be 
expended  within  the  particular  district  in 
which  it  was  levied,  and  is  not  to  be  con- 
sidered by  the  commissioners  in  fixing  the 
amount  of  the  general  levy  for  county 
road  purposes.  Potlatch  Lumber  Co.  v. 
Board  of  County  Commissioners,  29  Ida. 
399;    160  Pac.  256. 

At  least  twenty-five  per  cent  of  the 
fund  collected  in  any  road  district  must 
be  expended  within  the  district  in  which 
such  fund  was  collected.  Potlatch  Lum- 
ber Co.  v.  Board  of  County  Commission- 
ers, 29  Ida.  399;  160  Pac.  256. 

HOMESTEAD 

A  husband  can  not  convey  or  in  any 
manner  incumber  community  property, 
occupied  by  him  and  his  wife  as  a  com- 
munity homestead,  unless  the  wife  joins 
in   the   instrument  of  conveyance   or   in- 
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cumbrance.    Hughes  v.   Latour  Creek  R. 
Co.,  30  Ida.  475;   166  Pac.  219. 

Right  to  alienate  or  incumber  home- 
stead.    13  R.  C.  L.  621;  title,  Homestead. 

HOMICIDE 

Sufficiency  of  information  for  murder. 
State  v.  Lundhigh,  30  Ida.  365;  164  Pac. 
690. 

Sufficiency  of  information  to  sustain  a 
conviction  for  murder  in  the  second  de- 
gree. State  v.  Rogers,  30  Ida.  259;  163 
Pac.  912. 

In  a  prosecution  for  murder,  testimony 
as  to  threats  made  by  the  defendant  is 
inadmissible,  where  there  is  nothing  to 
show  that  the  defendant  alluded  to  or 
directed  the  threats  against  the  deceased. 
State  v.  Rogers,  30  Ida.  259;  163  Pac.  912. 

Dying  declarations  on  the  part  of  a 
deceased  person,  made  in  the  presence  of 
approaching  dissolution,  are  admissible 
in  evidence,  where  both  the  statements  of 
the  deceased  at  the  time  and  the  sur- 
rounding conditions  show  conclusively 
that  the  deceased  was  cognizant  of  his 
condition.  State  v.  Lundhigh,  30  Ida.  365; 
164  Pac.  690. 

In  a  prosecution  for  murder,  the  defend- 
ant is  not  required  to  establish  circum- 
stances in  mitigation,  or  that  justify  or 
excuse  his  act,  either  beyond  a  reason- 
able doubt  or  by  a  preponderance  of  the 
evidence,  but  is  only  bound  to  prove  the 
circumstances;  if  proof  of  these  creates 
a  reasonable  doubt  of  the  defendant's 
guilt,  he  is  entitled  to  an  acquittal,  and 
the  jury  should  be  so  instructed.  State 
v.  Rogers,  30  Ida.  259;  163  Pac.  912. 

Misleading  and  erroneous  instructions 
in  a  prosecution  for  murder.  State  v. 
Rogers,  30  Ida.  259;  163  Pac.  912. 

HUSBAND   AND    WIFE 

Contracts  of  married  women — in  general 

Husband's  right  to  prefer  his  wife  as  a 
creditor.    See  Fraudulent  Conveyances. 

Where  a  husband  and  wife,  on  the  insti- 
tution of  a  suit  by  the  former  for  divorce, 
agree  as  to  dividing  the  community  prop- 
erty and  provide  for  the  wife's  conveying 
an  interest  in  land  to  a  minor  son,  and 
for  the  husband's  paying  her  a  sum  of 
money  in  compensation,  the  ratification 
and    confirmation    of   this   agreement,    in 


the  judgment  and  decree  of  the  court, 
pass  the  title  in  the  property  to  the 
minor  son,  as  against  a  subsequent  deed 
by  the  woman  to  her  former  husband; 
such  a  deed  conveyed  no  title.  Lamb  v. 
Brammer,  29  Ida.  770;  162  Pac.  246. 

common  law  disability 


The  common  law  disability  of  married 
women  in  Idaho,  to  enter  into  contracts, 
still  remains  except  in  cases  where  such 
disability  has  been  removed  by  legislative 
grants  of  power.  Meier  &  Frank  Co.  v. 
Bruce,  30  Ida.  732;    168  Pac.  9. 

The  statute  of  Oregon  has  completely 
removed  the  common  law  disability  of 
married  women  to  make  contracts.  Meier 
&  Frank  Co.  v.  Bruce,  30  Ida.  732;  168 
Pac.  9. 

The  common  law  disability  of  a  mar- 
ried woman  to  contract  has  not  been 
removed  in  Idaho  except  in  cases  where 
the  contract  is  for  the  woman's  own  use 
or  benefit,  or  bears  upon  the  management, 
enjoyment  or  control  of  her  separate 
property.  Meier  &  Frank  Co.  v.  Bruce, 
30  Ida.  732;   168  Pac.  5. 

enforcement  of 


There  is  nothing  in  the  statutes  of  this 
state  to  indicate  that  the  public  policy  of 
the  state  would  be  violated  by  enforcing 
a  valid  contract  made  by  a  married 
woman  in  a  sister  state.  Meier  &  Frank 
Co.  v.  Bruce,  30  Ida.  732;   168  Pac.  5. 

A  contract  by  a  married  woman  domi- 
ciled in  Oregon,  where,  under  the  state 
law,  such  contracts  may  be  freely  made, 
is  enforceable  in  Idaho.  Meier  &  Frank 
Co.  v.  Bruce,  30  Ida.  732;  168  Pac.  5. 

The  proposition  that  the  separate  prop- 
erty of  a  married  woman  may  be  made 
liable  for  the  debts  of  either  the  woman's 
husband  or  of  the  community,  is  not  con- 
trary to  good  morals,  nor  to  public  policy. 
Meier  &  Frank  Co.  v.  Bruce,  30  Ida.  732; 
168  Pac.  5. 

estoppel  against  wife 


If  a  husband  and  wife  are  both  illiter- 
ate, neither  of  them  being  able  to  read  a 
deed,  the  wife  is  not  estopped  from  claim- 
ing title  to  certain  real  property,  as 
against  an  execution  creditor  of  her  hus- 
band, where  she  had  purchased  the  prop- 
erty with   her  own  money;    had  allowed 
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her  husband  to  act  as  her  agent  in  the 
purchase;  had  instructed  him  to  take 
the  deed  in  her  name;  but  where  the  hus> 
band  had,  contrary  to  instructions,  taken 
the  deed  in  his  own  name;  where  she 
believed  his  statement  that  the  deed  was 
in  her  name;  where  she  did  or  said  noth- 
ing to  any  one  to  indicate  a  contrary  be- 
lief or  knowledge;  and  where  nothing 
was  brought  home  to  her  in  any  way  to 
cause  her  to  make  inquiry  or  to  arouse 
her  suspicions  that  the  title  was  in  the 
name  of  her  husband;  knowledge,  either 
actual  or  implied,  on  the  part  of  the  wife 
that  the  title  is  in  her  husband's  name  is 
a  prerequisite  to  estoppel  in  such  a  case. 
McKeehan  v.  Vollmer-Clearwater  Co.,  30 
Ida.  505;   166  Pac.  256. 

Wife's    separate    property 

A  wife's  separate  property  may  undergo 
mutations  and  changes  and  yet  maintain 
its  separate  character;  however,  the  proof 
to  trace  and  identify  it  in  its  changed 
condition  must  be  clear  and  satisfactory. 
Ahlstrom  v.  Tage,  —  Ida.  — ;  174  Pac.  605. 

Community   property 

The  earnings  of  a  wife,  while  she  is 
living  with  her  husband,  are  community 
property,  unless  made  otherwise  by 
reason  of  some  agreement  to  the  con- 
trary or  of  a  gift  by  the  husband.  Ahl- 
strom v.  Tage,  —  Ida.  — ;   174  Pac.  605. 

Under  the  statute  prevailing  Septem- 
ber 16,  1909,  in  case  of  the  death  of 
the  husband  or  wife  intestate,  his  or 
her  share  of  the  community  property, 
not  an  interest  therein,  descended  equally 
to  the  legitimate  issue  of  his,  her,  or 
their  bodies,  without  regard  to  whether 
the  property  stood  in  the  name  of  the 
decedent  or  the  other  party  to  the  mar- 
riage. Ewald  v.  Hufton,  —  Ida.  — ;  173 
Pac.   247. 

The  law  makes  no  distinction  between 
husband  and  wife  as  to  the  degree,  quan- 
tity, nature  or  extent  of  the  interest  each 
is  to  have  in  community  property.  Ewald 
v.  Hufton,  —  Ida.  — ;  173  Pac.  247. 

Upon  the  dissolution  of  the  community 
by  the  death  of  the  husband  or  wife, 
intestate,  the  survivor  became  tenant  in 
common  with  the  decedent's  heirs  in 
respect  to  the  community  property  as  of 
the  time  of  the  death,  if  that  took  place 
prior  to  the  amendment,  of  1915,   to  the 


community  property  law.    Ewald  v.  Huf- 
ton, —  Ida.  — ;    173  Pac.  247. 

A  mortgage  executed  by  the  survivor 
of  two  parties,  husband  and  wife,  where 
the  other  died  on  the  16th  day  of  Sep- 
tember, 1909,  intestate  and  leaving  issue, 
was  a  nullity,  so  far  as  it  purported  to 
cover  the  interests  of  the  children,  and 
did  not  create  any  lien  thereon.  Ewald 
v.  Hufton,  —  Ida.  — ;   173  Pac.  247. 

Criminal    conversation 

In  an  action  for  criminal  conversation 
the  criminal  conversation  is  the  gist  or 
gravamen  of  the  charge;  alienation  of 
the  wife's  affections  is  merely  incidental 
and  to  be  considered"*  only  as  it  may 
affect  damages.  Watkins  v.  Lord,  —  Ida. 
— ;    171  Pac.  1133. 

In  an  action  for  criminal  conversation, 
the  commission  of  the  wrongful  acts  may 
be  proved  as  having  occurred  on  any  date 
within  the  time  stated  in  the  complaint 
and  within  the  period  of  the  statute  of 
limitations.  Watkins  v.  Lord,  —  Ida.  — ; 
171   Pac.  1133. 

In  the  absence  of  a  statutory  require- 
ment to  that  effect  the  plaintiff,  in  an 
action  for  criminal  conversation,  need  not 
furnish  a  bill  of  particulars  setting  forth 
all  the  dates,  places,  and  times;  such  a 
charge  may  be  alleged  by  a  continuando. 
Watkins  v.  Lord,  —  Ida.  — ;  171  Pac. 
1133. 

INDICTMENT    AND    INFORMATION 

A  criminal  complaint  must,  as  must  an 
indictment  or  information,  allege  every 
element  necessary  to  constitute  the 
offense  charged;  otherwise,  it  is  subject 
to  demurrer,  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a 
public  offense.  State  v.  Cole,  —  Ida.  — ; 
174   Pac.   131. 

The  venue  of  the  offense  must  be  laid 
in  the  complaint,  indictment,  or  informa- 
tion. State  v.  Cole,  —  Ida.  — ;  174  Pac. 
131. 

Where  a  charge  is  brought  against  a 
person  for  a  second  offense,  and  it  is 
sought  to  convict  and  punish  him  as  a 
persistent  violator,  the  former  conviction 
must  be  alleged  in  the  indictment  and  be 
proved  at  the  trial.  State  v.  Scheminisky, 
—  Ida.  — ;    174  Pac.  611. 
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A  statute,  by  imposing  a  higher  penalty 
upon  a  second  and  a  third  conviction  for 
an  offense,  makes  the  earliest  conviction 
a  part  of  the  character  and  description  of 
the  act  for  which  the  punishment  is  pre- 
scribed; hence,  the  former  conviction 
must  be  alleged  in  the  indictment  or 
information  and  be  proved  at  the  trial. 
State  v.  Scheminisky,  —  Ida.  — ;  174  Pac. 
611. 

Objection  can  not  be  successfully  made 
to  an  information  because  of  a  statement 
therein  that  the  person  charged  is  a 
fugitive  from  justice.  State  v.  Curtis,  29 
Ida.  724;    161  Pac.   578. 

Permitting  the  prosecution,  on  the  day 
of  the  trial,  to  indorse  the  name  of  a 
witness  on  the  information  is  not  reversi- 
ble error,  if  the  defendant  did  not  claim 
surprise  at  the  time  and  ask  for  a  con- 
tinuance, and  the  matter  as  to  which  the 
witness  testified  did  not  occur  until  after 
the  filing  of  the  information;  it  does  not 
appear,  in  such  a  case,  that  the  defendant 
was  prejudiced.  State  v.  Nolan,  —  Ida. 
— ;   169  Pac.  295. 

INITIATIVE   AND    REFERENDUM 

Editorial   notes 

Extended  note  on  the  law  of.  L.  R.  A. 
1917B,  15. 

INJUNCTION 

An  injunction  is  not  to  be  granted  un- 
less the  party  seeking  it  shows  that  his 
rights  are  being  violated,  or  that  the 
party  against  whom  the  injunction  is 
sought  threatens  to  violate  them.  Brun- 
zell  v.  Stevenson,  30  Ida.  202;  164  Pac.  89. 

In  considering  an  appeal  from  an  order 
for  an  injunction  pendente  lite,  the  court 
does  not  require  a  case  to  have  been  made 
out,  such  as  would  entitle  the  applicant 
to  relief  at  the  final  hearing;  it  is  suffi- 
cient if  the  pleadings  and  evidence  pre- 
sent a  state  of  facts  making  the 
transaction  a  proper  subject  for  equitable 
inquiry.  Buena  Vista  G.  M.  Co.  v.  Boise 
Basin  Imp.  Co.,  29  Ida.  789;   162  Pac.  330. 

In  a  suit  to  determine  water  rights  be- 
tween parties  claiming  the  waters  of  a 
creek,  such  waters  not  being  sufficient  for 
the  business  operations  of  all,  it  is  proper 
for  the  court  to  grant  an  injunction  pen- 
dente lite  to  restrain,  until  the  determina- 
tion shall  have  been  arrived  at,  operations 
causing,  or  tending  to  cause,  irreparable 


injury  to  the  party  applying.  Buena  Vista 
G.  M.  Co.  v.  Boise  Basin  Imp.  Co.,  29  Ida. 
789;   162  Pac.  330. 

A  restraining  order,  that  amounts  to  an 
injunction,  is  inoperative  unless  a  bond 
is  exacted  from  the  party  at  whose  in- 
stance it  is  issued.  MacWatters  v.  Stock- 
slager,  29  Ida.  803;  162  Pac.  671. 

Courts  of  equity  will  not  intervene  to 
restrain  a  public  officer  from  the  per- 
formance of  a  purely  ministerial  act 
where  no  property  rights  are  in  contro- 
versy. Donovan  v.  Dougherty,  Hamilton 
v.  Dougherty;  —  Ida.  — ;   174  Pac.  701. 

Nature  and  character  of  right  protected 
by  injunction.  14  R.  C.  L.  365;  title,  In- 
junctions. 

INSURANCE 

County  mutual  fire  insurance  com- 
panies.   See  Schools  and  School  Districts. 

There  is  no  presumption  as  to  the  place 
where  a  contract  of  insurance  was  made 
or  to  be  performed.  Hyatt  v.  Humbird 
Lumber  Co.,  —  Ida.  — ;   173  Pac.  1085. 

A  county  mutual  fire  insurance  com- 
pany can  not  accept,  as  a  member,  any 
person  whose  liability  may  be  limited. 
School  Dist.  No.  8,  Twin  Falls  County  v. 
Twin  Falls  County  Mut.  Fire  Ins.  Co.,  30 
Ida.  400;  164  Pac.  1174. 

If  a  policy  of  life  insurance  provides 
that  "the  policy  and  the  application  there- 
for constitute  the  entire  contract  between 
the  parties,"  and  it  is  a  condition  prece- 
dent to  the  policy's  taking  effect  that  the 
insured  shall  be  in  good  health  when  the 
policy  is  delivered  and  received,  such  a 
policy  does  not  take  effect  where,  by 
reason  of  the  changed  condition  of  the 
health  of  the  insured,  he  is  not  in  good 
health  at  the  time  he  receives  the  policy. 
Rathbun  v.  New  York  L.  Ins.  Co.,  30  Ida. 
34;  165  Pac.  997. 

A  provision  in  a  standard  fire  insurance 
policy,  that,  in  case  of  loss,  the  holder  of 
the  policy  must  submit  proof  of  loss 
within  60  days  after  the  fire,  is  to  be 
strictly  construed  against  the  company; 
if  such  provision  were  construed  to  con- 
tain a  condition  precedent  to  the  right  to 
recover  on  the  policy,  a  failure  to  conform 
to  it  would  result  in  a  forfeiture  of  a  legal 
right.  Southern  I.  C.  Assn.  of  S.  D.  Ad- 
ventists  v.  Hartford  Fire  Ins.  Co.,  —  Ida. 
— ;  169  Pac.  616. 


INTEREST— INTOXICATING  LIQUORS 


47 


In  an  action  upon  a  standard  fire  insur- 
ance policy,  to  recover  as  for  a  total  loss, 
the  failure  to  submit  proof  of  loss  within 
60  days  is  not  fatal  to  the  action,  where 
time  is  not  made  of  the  essence  of  the 
contract,  though  the  policy  provides  that 
the  loss  shall  "not  become  payable  until 
sixty  days  after  the  notice,  ascertainment, 
estimate,  and  satisfactory  proof  of  the 
loss  herein  required  shall  have  been  re- 
ceived by  the  company."  Southern  I.  C. 
Assn.  of  S.  D.  Adventists  v.  Hartford  Fire 
Ins.  Co.,  —  Ida.  — ;   169  Pac.  616. 

Editorial  notes 

Furnishing  proofs  of  loss  within  pre- 
scribed time  as  condition  precedent  to 
recovery  on  fire  insurance  policy.  Ann. 
Cas.  1912C,  604. 

INTEREST 

Effect  of  adding,  to  damages  found.  See 
Appeal  and  Error. 

A  judgment  for  costs,  twice  passed 
upon  and  held  valid  on  appeal,  is  a  liqui- 
dated claim,  so  as  to  bear  interest  from 
the  date  of  its  entry.  Idaho  T.  &  S.  Bank 
v.  Nampa  &  M.  Irr.  Dist,  29  Ida.  658;  161 
Pac.  872. 

.    INTERSTATE   COMMERCE 

See  Commerce. 

INTOXICATING    LIQUORS 

See  Constitutional  Law. 

Evidence  of  defendant's  intention,  de- 
sign, or  knowledge.   See  Criminal  Law. 

Fine  for  transporting,  into  prohibition 
district.    See   Criminal   Law. 

In  general 

There  is  no  probable  cause  for  holding 
a  defendant  to  answer  for  having  intoxi- 
cating liquors  in  his  possession,  contrary 
to  law,  where  there  is  no  evidence  that 
such  liquors  were  brought  upon  the  prem- 
ises of  the  defendant  with  his  knowledge 
or  consent.  Ex  parte  Baugh,  30  Ida.  387; 
164  Pac.  529. 

The  one  fact  which,  under  the  statute, 
makes  the  possession  of  intoxicating 
liquors  a  felony  is  that  of  a  former  con- 
viction of  the  same  offense,  and  it  is  for 
the  jury  to  determine  whether  the  de- 
fendant is  guilty  of  a  felony.  State  v. 
Scheminisky,  —  Ida.  — ;    174   Pac.   611. 


Proof  of  a  single  unlawful  sale  of  in- 
toxicating liquor  does  not  establish  the 
fact  of  carrying  on  a  place  where  such 
liquors  are  kept  for  sale;  there  must  be 
an  identification  of  the  offense  charged; 
but  if  the  offense  charged  is  a  continuing 
one,  and  is  alleged  to  have  been  com- 
mitted on  a  certain  day,  some  evidence 
must  be  introduced,  outside  of  the  partic- 
ular time  alleged,  in  order  to  prove  the 
offense.  State  v.  Maguire,  —  Ida.  — ; 
169  Pac.   175. 

If,  in  a  trial  for  maintaining  a  liquor 
nuisance,  evidence  is  adduced  to  prove  the 
charge  as  of  the  time  named  in  the  in- 
formation, similar  evidence  as  of  a  time 
some  months  before  may  be  offered,  in 
order  to  establish  a  continuing  offense; 
provided  sales  made  intervening  between 
the  two  dates  are  also  proved.  State  v. 
Maguire,  —  Ida.  — ;  169  Pac.  175. 

"Prohibition   district" 

A  "prohibition  district"  is  territory  in 
which  the  sale  of  intoxicating  liquor  is 
prohibited  by  law,  or  where  no  liquor 
license  has  been  issued  in  accordance 
with  law.  State  v.  Morton,  —  Ida.  — ; 
171  Pac.  495. 

Construction  of  statute — in  general 

The  statute  of  1909,  prohibiting  the 
transportation  of  intoxicating  liquors  into 
a  prohibition  district  does  not  contravene 
any  constitutional  provision  as  to  due 
process  of  law  and  is  a  valid  exercise  of 
the  police  power.  State  v.  Cummins,  30 
Ida.  411;  165  Pac.  216. 

The  law  of  1909,  forbidding  the  ship- 
ment, transportation,  and  delivery  qf  in- 
toxicating liquors,  the  recipient  being  in 
a  prohibition  district,  is  valid  as  police 
legislation.  Kirtley  v.  Oregon  Short  Line 
R.  Co.,  —  Ida.  — ;   169  Pac.  172. 

The  law  of  1909,  relating  to  the  ship- 
ment, transportation,  and  delivery  of  in- 
toxicating liquors  in  a  prohibition  district, 
does  not  forbid  the  doing  of  this  merely 
where  the  whole  transaction  is  within  a 
prohibition  district;  the  law  covers  all 
cases  of  shipment,  transportation,  and  de- 
livery where  the  recipient  is  in  any  point 
or  place  in  the  state  where  the  sale  of 
intoxicating  liquors  is  prohibited.  Kirtley 
v.  Oregon  Short  Line  R.  Co.,  —  Ida.  — ; 
169  Pac.  172. 
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"territory" 

The  legislature,  in  1913,  in  making  reg- 
ulations, in  addition  to  those  already  ex- 
isting, for  the  disposal  of  alcohol  and 
intoxicating  liquors  within  prohibition 
districts,  used  the  word  "territory,"  in 
the  first  clause  of  the  section,  as  meaning 
the  state,  or  a  political  subdivision  of  it, 
wherein  the  sale  of  intoxicating  liquor 
might  theretofore  have  been,  or  might 
thereafter  be,  prohibited  by  law,  and  the 
word,  used  but  once  in  the  section,  has 
the  same  meaning  when  applied  to  the 
second  clause.  State  v.  Morttm,  —  Ida.  — ; 
171  Pac.  495. 

"units" 


Within  the  meaning  of  the  law  govern- 
ing the  sale  of  intoxicating  liquors,  "units" 
are  counties  and  municipalities;  hence,  a 
portion  of  a  county,  outside  the  limits  of 
a  municipality  therein,  can  not  be  a  "pro- 
hibition district,"  where  the  sale  of  intoxi- 
cating liquors  in  the  county  has  not  been 
prohibited  by  law,  though  no  license  for 
the  sale  of  such  liquors,  in  such  portion 
of  the  county,  has  been  granted.  State  v. 
Morton,  —  Ida.  — ;    171  Pac.  495. 

IRRIGATION    DISTRICT 

Liability  of,  for  negligence  of  its  offi- 
cers. See  B.  M.  Co.'s  Cumulative  Code 
Annotations,  ante,  §  2372. 

JUDGES 

See  Courts;  Habeas  Corpus;  Judgment. 

JUDGMENT 

See  Courts;   Judges. 

Is  final,  when.     See  Appeal  and  Error. 

Pleadings   must  sustain 

It  is  necessary  for  the  pleadings  to  sup- 
port the  judgment.  Snoderly  v.  Bower, 
30  Ida.  484;    166  Pac.  265. 

By  default 

Vacating  judgment  by  default  for  abuse 
of  discretion.    See  Appeal  and  Error. 

In  order  to  avoid  suffering  judgment  by 
default,  after  service  of  summons  upon 
him,  the  defendant  must,  within  the  time 
prescribed  in  the  summons,  file  his 
answer  with  the  clerk  of  court;  the  de- 
posit of  it,  in  the  postoffice  addressed 
to  him  will  not  do.  Pendry  v.  Brennan, 
—  Ida.  — ;   169  Pac.  174. 


If  a  cause  is  at  issue,  a  default  judg- 
ment entered  at  such  time  is  void  and 
the  trial  court  may  set  it  aside.  Vincent 
v.  Black,  30  Ida.  636;  166  Pac.  923. 

In  an  action  on  a  money  contract, 
where  the  money  or  damages  are  recov- 
erable, if  no  answer  is  filed  within  the 
time  prescribed  in  the  summons,  default 
must  be  entered  on  the  plaintiff's  applica- 
tion; this  rule  covers  a  contract  whereby 
the  one  party  has  agreed  to  collect  money 
in  which  both  are  interested  and  to  pay 
the  other  party  his  share.  Penary  v. 
Brennan,  —  Ida.  — ;  169  Pac.  174. 

If  an  answer  to  the  complaint  is  on 
file,  although  filed  after  the  time  allowed 
by  the  court  therefor,  and  the  defendant 
and  his  counsel  are  in  court  and  ready 
for  trial,  the  court  can  not  sustain  a 
motion  for  a  judgment  by  default,  and 
impose  terms  as  the  alternative  of  the 
judgment's  being  made  absolute.  Kerney 
v.  Hatfield,  30  Ida.  90,  97;  162  Pac.  1077, 
1079. 

A  court  has  power  to  vacate  a  default; 
an  order  extending  the  time  to  answer 
is  a  valid  order  and  operates  ipso  facto 
to  vacate  a  default.  Vincent  v.  Black,  30 
Ida.  636;   166  Pac.  923. 

A  judgment  by  default  will  not  be  va- 
cated on  the  ground  of  mistake,  inad- 
vertence, surprise,  or  excusable  neglect, 
where  the  default  was  permitted  to  be 
entered  through  carelessness  and  negli- 
gence, for  which  no  reasonable  excuse  is 
offered.  Nelson  v.  McGoldrick  L.  Co.,  30 
Ida.  451;   165  Pac.  1125. 

Though  judgment  by  default  may  be 
had  where  the  defendant  fails  to  answer, 
an  order  setting  aside  such  default  and 
permitting  the  defendant  to  answer  or 
otherwise  plead  is  not  appealable.  Omaha 
S.  S.  Works  v.  Lemon,  30  Ida.  363;  164 
Pac.  1011. 

Conformity  to   pleadings  and   proof 

In  an  action  by  an  individual  stock- 
holder to  enforce  the  liability  of  a  direc- 
tor, the  plaintiff  should  be  given  the 
relief  to  which  he  is  entitled  under  his 
pleadings  and  proof;  but  a  bare  prayer 
for  relief  is  not  binding  upon  the  court. 
Smith  v.  Rader,  —  Ida.  — ;   173  Pac.  970. 

A  complaint,  in  alleging  that  the  plain- 
tiff has  been  damaged  and  injured,  by 
reason  of  the  defendant's  action  and  con- 
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duct,  to  the  amount  of  more  than  $5000, 
sets  forth  a  general  damage  under  which 
a  finding  for  $100  damages  may  be  made. 
Newport  Water  Co.  v.  Kellogg,  —  Ida.  — ; 
174  Pac.   602. 

Motion  to  vacate  and  set  aside 

A  motion  to  vacate  and  set  aside  a  de- 
fault judgment  entered  by  the  probate 
court  should  be  preceded  by  the  serving 
of  a  notice  of  the  motion  upon  the  plain- 
tiff, and  upon  neglect  so  to  serve  the 
court  may  require  the  service  to  be  made; 
such  neglect  is  not,  however,  ground  for 
striking  the  motion  from  the  files,  and 
an  order  sustaining  the  motion  on  such 
grounds  is  error.  Smith  v.  Peterson,  — 
Ida.  — ;   169  Pac.  290. 

A  motion  to  vacate  and  set  aside  a  judg- 
ment by  default  entered  by  the  probate 
court,  in  an  action  therein  to  enforce  a 
contract  for  the  payment  of  money  or 
damages  only,  must  be  made  within  ten 
days  after  such  entry;  otherwise,  it  is  a 
nullity.  Smith  v.  Peterson,  —  Ida.  — ; 
169  Pac.  290. 

Excuse?  for  default 

If  an  attorney  is  careless  and  makes  a 
wrong  entry  in  his  docket,  as  to  the  time 
his  client  has  for  answering  a  complaint, 
and  a  default  judgment  is  the  consc 
quence,  the  judgment  can  not  be  set  aside 
or  vacated  on  the  ground  that  it  was 
taken  through  the  mistake,  inadvertence, 
or  excusable  neglect  of  the  defendant's 
attorneys.  Valley  State  Bank  v.  Post 
Falls  L.  &  W.  Co.,  29  Ida.  587;    161  Pac. 

242. 

i 

The  failure,  by  an  attorney  in  another 
state,  to  familiarize  himself  with  the  laws 
of  practice  in  this  state  is  not  excusable 
neglect,  so  as  to  entitle  the  client  of  such 
attorney  to  have  a  default  judgment 
against  him  set  aside  and  vacated,  where 
the  default  occurred  through  the  attor- 
ney's misapprehension  as  to  the  time  for 
answering  the  complaint.  Valley  State 
Bank  v.  Post  Falls  L.  &  W.  Co.,  29  Ida. 
587;   161  Pac.  242. 

Equitable   relief 

If  a  person,  who  is  sued  on  a  claim,  has, 
as  a  defense,  payment,  want  of  considera- 
tion, or  the  like,  he  must  appear  and  set 
it  up  by  answer;  he  can  not  voluntarily 
allow  the  claim  to  ripen  into  a  judgment 
and  then  seek  to  have  execution  on  the 


same  enjoined.  Lewis  v.  Warren  &  An- 
derson Furniture  Co.,  —  Ida.  — ;  16& 
Pac.  1142. 

Relief  beyond  prayer 

In  a  controversy  over  irrigation  water 
rights,  it  is  error  for  the  court  to  appoint 
a  water  master  where  neither  party  peti- 
tioned for  such  appointment;  the  court 
can  not  grant  relief  not  embraced  within 
the  issues.  Brunzell  v.  Stevenson,  30  Ida. 
202;    164   Pac.  89. 

Right    of   court   to    change   or   modify   Its 
decree 

When,  in  a  proper  proceeding,  the  pro- 
bate court  of  a  county  has,  by  its  decree, 
surrendered  the  custody  of  a  minor  child 
to  the  mother,  during  her  good  conduct 
and  so  long  as  she  is  able  to  care  for  it, 
the  removal  of  the  mother  and  child  into 
another  county  leaves  that  court  without 
jurisdiction  to  change  or  modify  the  de- 
cree in  an  arbitrary  way,  so  as  to  deprive 
the  mother  of  such  custody  permanently. 
Application  of  Martin,  29  Ida.  716;  161 
Pac.  573. 

Identity    of    cause     of    action — effect    of 
change   in    law 

If,  in  response  to  an  order  of  court, 
made  to  facilitate  the  determination  of 
a  pending  suit  for  adjudicating  water 
rights,  the  state  engineer  has  examined 
the  canals,  ditches,  etc.,  to  which  the  suit 
relates,  and  has  filed  his  report  agreeably 
to  the  act  of  1903,  then  prevailing,  the 
expense  incurred  in  the  proceedings 
under  such  order  has  become  vested,  and 
is  payable  as  set  forth  in  said  act,  and 
not  as  set  forth  in  an  amendatory  act 
subsequently  passed,  even  though  passed 
before  the  entry  of  judgment.  Idaho  T. 
&  S.  Bank  v.  Ridenbaugh,  29  Ida.  647;  161 
Pac.  868. 

Conclusiveness  of  adjudication 

When  the  parties  to  a  suit  are  once  in 
court,  all  conflicting  claims,  arising  out  of 
the  subject-matter  involved  in  the  issues, 
are  to  be  settled  between  them;  hence, 
where  a  complaint,  while  drawn  on  the 
general  theory  that  the  plaintiff's  whole 
claim  is  secured,  alleges  a  greater  sum 
due  from  the  defendant,  and  the  allegation 
is  established,  the  trial  court  may  give 
the  plaintiff  a  judgment  against  the  de- 
fendant personally  for  such  excess.   Dover 
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Lumber  Co.  v.  Case, 
109. 


Ida.  — ;   170  Pac. 


A  judgment,  in  a  proceeding  under  the 
"act  to  provide  for  the  care  of  delinquent 
children,"  does  not  bind  the  mother  of 
the  child  involved,  unless  she  has  been 
made  a  party,  and  does  not  preclude  any 
of  her  rights.  Allen  v.  Williams,  —  Ida. 
— ;   171  Pac.  493. 

Evidence  had  at  a  prior  trial  between 
the  same  parties,  involving  the  same  sub- 
ject-matter, and  at  which  nothing  was  de- 
termined, can  not  support  a  plea  of  res 
judicata,  or  have  any  weight  as  evidence 
at  another  trial.  Berlin  M.  Works  v. 
Dehlbom  L.  Co.,  29  Ida.  494;  160  Pac.  746. 

Decrees  fixing  the  rights  of  parties 
to  the  waters  of  a  stream,  although  gen- 
eral in  form,  are  binding  only  on  the 
parties  and  their  privies.  Lambrix  v. 
Frazier,  —  Ida.  — ;    171  Pac.  1134. 

action  begun  on  incorrect  theory 


A  party,  unsuccessful  as  plaintiff  in  an 
action  begun  by  him  on  an  incorrect  the- 
ory, may  institute  a  new  action  basing 
his  claim  on  the  correct  theory,  if  the 
judgment  given  does  not  meet  any  of  the 
new  issues.  Boise  Dev.  Co.  v.  Boise  City, 
30  Ida.  675;   167  .Pac.  1032. 

Lien 

The  lien  of  a  judgment  creditor  can  at 
tach  only  to  the  precise  interest  which 
the  judgment  debtor  had  in  the  land  at 
the  date  of  the  entry  of  the  judgment, 
and  the  lien  can  not  be  made  effectual  to 
bind  or  to  convey  any  greater  or  other 
estate  than  the  debtor  himself,  in  the 
exercise  of  his  rights,  could  voluntarily 
have  transferred  or  alienated.  Donaldson 
v.  Thousand  Springs  Power  Co.,  29  Ida. 
735,  162  Pac.  334. 

Actions  on  judgments 

The  owners  of  outstanding  certificates 
of  indebtedness,  issued  by  the  state  en- 
gineer in  pursuance  of  a  valid  order  of 
the  trial  court,  may  sue  in  their  own 
names  upon  a  judgment  for  costs,  where 
such  certificates  represent  that  judgment; 
they  are  beneficially  interested  in  such 
judgment.  Idaho  T.  &  S.  Bank  v.  Riden- 
baugh,  29  Ida.  647;  161  Pac.  868. 

Persons  who  were  beneficially  inter- 
ested in  a  judgment  for  costs,  but  who 
have  been  paid,  are  not  proper  or  neces- 


sary parties  to  a  suit  on  the  judgment, 
but  other  persons,  who  have  not  been  paid 
and  who  are  still  beneficially  interested, 
do  have  a  right  to  maintain  suit  thereon. 
Idaho  T.  &  S.  Bank  v.  Ribenbaugh,  29  Ida. 
647;   161  Pac.  868. 

JUDGMENT-DOCKET 

Duty  of  clerk.    See  Appeal  and  Error. 

JUDGMENT-ROLL 

Contents  of.    See  Appeal  and  Error.     » 

Necessity  of  complete.  See  Appeal  and 
Error. 

JURISDICTION 

On  appeal  from  judgment  by  default 
See  Courts. 

JURY 

An  action  for  the  excess  of  purchase 
money  over  the  mortgage  debt,  brought 
by  the  grantor  of  a  deed  absolute  on  its 
face  but  intended  as  a  mortgage,  against 
the  grantee  who  has  wrongfully  sold  the 
property,  is  an  action  for  money  had  and 
received,  and  is  triable  before  a  jury,  in 
the  absence  of  a  waiver.  Johansen  v. 
Looney,  30  Ida.  123;  163  Pac.  303. 

In  determining  whether  or  not  a  party 
is  entitled  to  a  jury  trial,  the  ultimate 
and  entire  relief  sought  must  be  consid- 
ered; where  a  cause  is  one  in  which  the 
cancellation  of  an  instrument  and  the 
surrender  of  a  note  must  be  decreed  to 
give  complete  and  adequate  relief,  the 
matter  is  one  of  equitable  cognizance,  and 
a  party  is  not  entitled  to  a  jury  trial  in 
an  equitable  action;  the  mere  fact  that  a 
portion  of  his  cause  of  action  in  such  a 
case  is  a  claim  for  damages  does  not 
entitle  him  to  a  jury  trial.  Rees  v.  Gor- 
ham,  30  Ida.  207;   164  Pac.  88. 

Constitutional  right  to  jury  trial.  16 
R.  C.  L.  192;  title,  Jury. 

A  jury  trial  can  not  be  insisted  upon, 
as  a  matter  of  right,  by  a  defendant  to  a 
suit  in  equity,  such  as  one  to  foreclose  a 
mortgage,  where  he  pleads  a  counter 
claim.  Dover  Lumber  Co.  v.  Case,  —  Ida. 
— ;   170  Pac.  108. 

In  an  action  to  foreclose  a  mortgage,  a 
personal  judgment  may  be  rendered  for 
any  amount  found  to  be  due  in  excess  of 
that  secured;  the  court  having  acquired 
jurisdiction   for   one   purpose   will   retain 
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it  and  conclude  all  matters  in  contro- 
versy involved  between  the  parties.  Dover 
Lumber  Co.  v.  Case,  —  Ida.  — ;  170  Pac. 
109. 

Editorial  notes 

Right  of  defendant  in  an  equitable  ac- 
tion to  a  jury  trial  with  respect  to  a 
counterclaim.    Ann.  Cas.  1914C,  853. 

JUSTICES   OF   THE    PEACE 
See  Courts. 

A  justice  of  the  peace  sitting  as  a  com- 
mitting magistrate,  appointed  for  a  pre- 
cinct of  which  he  is  not  a  resident,  but 
who  has  qualified  and  is  habitually  hold- 
ing court  under  the  appointment,  is  an 
officer  de  facto,  and  as  such  his  jurisdic- 
tion and  acts,  within  the  scope  of  the 
office  he  administers,  are,  as  to  the  public 
and  third  parties,  as  valid  as  though  he 
were  qualified  and  eligible  in  every  re- 
spect as  an  officer  de  jure.  State  v.  Nolan, 
—  Ida.  — ;   169  Pac.  295. 

LARCENY 

Instruction  not  prejudicial  to  one  con- 
victed of  larceny.  State  v.  Smith,  30  Ida. 
337;   164  Pac.  519. 

Evidence  sufficient  to  sustain  a  convic- 
tion for  larceny.  State  v.  Smith,  30  Ida. 
337;  164  Pac.  519. 

To  establish  the  crime  of  grand  lar- 
ceny, in  a  case  where  the  defendants  are 
alleged  to  have  entered  the  field  of  an- 
other person,  slaughtered  a  steer  found 
there,  and  carried  off  the  carcass,  proof  of 
these  allegations  is  not  enough;  there 
must  be  shown  other  circumstances  in- 
dicative of  guilt,  such  as  the  felonious 
taking,  which  means  that  there  was  no 
color  of  right  or  excuse  for  the  act.  State 
v.  Platts,  —  Ida.  — ;  168  Pac.  1143. 

LEWDNESS 

A  complaint  charging  with  lewdness  a 
man  who,  within  a  week  after  his  divorce 
in  this  state  from  one  woman,  went  into 
another  state  and  there  married  again, 
after  which  he  returned  with  his  wife  to 
this  state  and  cohabited  with  her  here, 
must  allege  that  the  woman  he  is  charged 
with  cohabiting  with  was  not  his  divorced 
wife.  State  v.  Cole,  —  Ida.  — ;  174  Pac. 
131. 

Under  the  law  against  lewdness,  there 
is  no  offense  unless  the  parties  either  live 


together  and  cohabit  as  man  and  wife, 
or  lewdly  and  notoriously  associate  to- 
gether; and  the  omission  to  allege  one 
or  the  other  of  these  acts  in  the  com- 
plaint charging  lewdness  is  fatal  to  it. 
State  v.  Cole,  —  Ida.  — ;   174  Pac.  131. 

LIBEL    ANQ   SLANDER 

Damages  for  libel.     See  Damages. 

In  order  to  give  a  libelous  character  to 
a  written  statement,  prejudicial  to  a  po- 
liceman, made  to  the  city  council,  that 
has  the  appointment  of  such  officers,  the 
statement  must  be  made  in  bad  faith  and 
with  malicious  intent.  Dwyer  v.  Libert, 
30  Ida.  576;  Ann.  Cas.  1918B,  973;  167 
Pac.    651. 

In  an  action  for  libel,  where  the  defen- 
dant had  written  that  the  plaintiff  was 
not  a  truthful  man,  and  attempted  to  jus- 
tify by  proving  that  he  had  made  a  false 
statement,  quoting  the  same,  the  fact 
whether  the  plaintiff  did  make  the  state- 
ment, or  another,  that  he  himself  quotes, 
is  for  the  jury.  Dwyer  v.  Libert,  30  Ida. 
576;    Ann.  Cas.   1918B,  973;    167  Pac.  651. 

To  charge  a  man  in  a  written  publica- 
tion with  willful  falsehood  in  the  matter 
of  a  serious  business  transaction  is  libel- 
ous per  se;  such  a  charge  must  neces- 
sarily expose  him  to  contempt  and  have 
a  tendency  to  lower  him  in  the  common 
estimation  of  citizens.  Dwyer  v.  Libert, 
30  Ida.  576;  Ann.  Cas.  1918B,  973;  167 
Pac.  651. 

The  same  rule  does  not  apply  to  libel 
and  slander,  in  determining  whether 
words  are  actionable  per  se;  words  are 
libelous,  if  written  or  printed  and  so  com- 
municated to  third  persons,  when  they 
tend  to  blacken  the  reputation  of  the  in- 
dividual they  bear  reference  to,  hold  him 
up  to  ridicule,  or  excite  wrath  against 
him;  thus,  it  is  libelous  to  write  and  to 
publish  the  statement  that  a  man  does  not 
speak  the  truth.  Dwyer  v.  Libert,  30  Ida. 
576;   Ann.  Cas.  1918B,  973;    167  Pac.   651. 

Exemplary  damages  do  not  need  to  be 
specially  claimed  in  the  complaint,  in  an 
action  for  libel,  but  may  be  recovered 
under  a  claim  for  damages  generally. 
Dwyer  v.  Libert,  30  Ida.  576;  Ann.  Cas. 
1918B,  973;   167  Pac.  651. 

A  statement  made  to  a  city  council, 
that  a  patrolman,  in  a  serious  business 
transaction,  has   been  guilty  of  a  willful 
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falsehood,  is  not  a  privileged  communica- 
tion, though  the  council  has  power  to  dis- 
charge the  officer;  such  communication  is 
only  qualifiedly  privileged;  to  claim  the 
benefit  of  a  privilege  in  making  such  a 
publication,  the  statement  must  have  been 
made  in  good  faith  and  in  the  absence  of 
malice.  Dwyer  v.  Libert,  30  Ida.  576; 
Ann.  Cas.  1918B,  973;    167  Pac.   651. 

In  an  action  for  libel,  the  question  of 
good  faith  and  malice  is  one  for  the  jury. 
Dwyer  v.  Libert,  30  Ida.  576;  Ann.  Cas. 
1918B,  973;   167  Pac.  651. 

LIMITATION    OF   ACTIONS 

The  statute  of  limitations  ceases  to  run 
when  the  complaint  seeking  the  remedy  is 
filed,  even  though  there  be  an  amended 
complaint  filed  subsequently.  Idaho  T.  & 
S.  Bank  v.  Nampa  &  M.  Irr.  Disk,  29  Ida. 
658;    161  Pac.  872. 

If  a  complaint  has  been  filed  so  as 
barely  to  avoid  the  action's  being  barred 
by  the  statute  of  limitations,  new  parties 
plaintiff  may  be  brought  in  by  an  amended 
complaint,  which  does  not  substantially 
change  the  cause  of  action;  even  though 
the  statute  would  then  bar  these  parties 
from  beginning  an  action  for  themselves. 
Idaho  T.  &  S.  Bank  v.  Nampa  &  M.  Irr. 
Disk,  29  Ida.  658;  161  Pac.  872. 

An  action  on  the  case  for  consequential 
damages  is  not  affected  by  the  statute  of 
limitations  applicable  to  actions  for  tres- 
pass. Boise  Dev.  Co.  v.  Boise  City,  30 
Ida.  675;   167  Pac.  1032. 

The  time  within  which  an  action  may 
be  brought  to  recover  damages  for  ob- 
structing the  channel  of  a  stream,  caus- 
ing overflow  to  the  injury  of  the  plain- 
tiff's land,  is  four  years;  such  an  action 
comes  within  the  statutory  phrase,  "an 
action  for  relief  not  hereinbefore  provided 
for."  Boise  Dev.  Co.  v.  Boise  City,  30 
Ida.  675;   167  Pac.  1032. 

An  action  arising  out  of  fraud  is  barred 
unless  begun  within  three  years  from  the 
discovery  of  the  fraud.  Williams  v. 
Shrope,  30  Ida.  746;  168  Pac.  162. 

Fraud,  in  order  to  be  available  as  a 
defense  in  an  action  to  foreclose  a  mort- 
gage or  other  action,  must  be  pleaded 
within  three  years  after  its  discovery;  or, 
rather,  after  the  defendant  obtains  notice 
of   facts    from    which   a   reasonable    man 


would   infer  fraud.     Williams   v.   Shrope, 
30  Ida.  746;   168  Pac.  162. 

The  statutory  individual  liability  of  a 
stockholder  for  a  corporate  debt  is  of  a 
secondary,  order;  hence,  where  a  judg- 
ment against  a  corporation  is  sought  to 
be  enforced  against  a  stockholder,  the 
statute  of  limitations  does  not  begin  to 
run  until  the  judgment  creditor  has  notice 
that  the  corporate  assets  are  insufficient 
to  pay  the  debts.  Weil  v.  Defenbach,  — 
Ida.  — ;   170  Pac.  103. 

LOGS  AND   LOGGING 

Contract  to  cut  and  haul  a  certain 
quantity  of  sawlogs.    See  Sales., 

MALICIOUS  PROSECUTION 

Inadmissible  evidence  in  action  for. 
See  Evidence. 

Probable  cause 

If  a  person  has  knowledge  of  facts  and 
circumstances  sufficient  to  excite  in  a 
reasonable  mind  the  belief  that  another 
person  has  committed  a  crime,  he  has 
probable  cause  for  urging  that  such,  other 
person  be  prosecuted,  although  the  exact 
nature  of  the  crime,  or  the  particular 
statute  under  which  the  prosecution  will 
lie,  may  not  be  known  to  him.  Nettleton 
v.  Cook,  30  Ida.  82;  163  Pac.  300. 

if  a  person  is  prosecuted  for  a  statu- 
tory misdemeanor  and  discharged  at  the 
hearing,  whereas,  had  the  prosecution 
proceeded  under  another  statute  bearing 
more  particularly  upon  the  facts  of  the 
case,  it  is  reasonable  to  suppose  he  would 
not  have  been  discharged,  he  can  not  say, 
in  a  subsequent  action  by  him  for  mali- 
cious prosecution,  that  there  was  want 
of  probable  cause,  regardless  of  the  con- 
sideration that  there  may  have  been  some 
malice.  Nettleton  v.  Cook,  30  Ida.  82;  163 
Pac.  300. 

Basis  for  civil   action 

In  an  action  for  malicious  prosecution, 
where  the  plaintiff  had  been  charged  with 
embezzlement,  if  the  jury  find  from  the 
evidence  that  the  mere  relation  of  debtor 
and  creditor  had  existed  between  the 
plaintiff  and  the  defendant,  who  had 
caused  the  prosecution,  and  that  the  crim- 
inal charge  had  been  abandoned  on  a 
settlement  of  the  account,  this  would 
afford  a  basis  for  the  civil  action.  Ross  v. 
Kerr,  30  Ida.  492;  167  Pac.  654. 
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To  justify  by  the  advice  of  counsel,  in 
an  action  for  malicious  prosecution  for  a 
crime,  the  defendant,  in  the  civil  action, 
must  show  that  he  truly  and  correctly, 
fully  and  fairly,  and  in  good  faith  stated 
to  such  counsel  all  of  the  facts  within 
his  knowledge,  or  which  he  might,  with 
reasonable  diligence,  have  ascertained, 
bearing  upon  the  guilt  or  innocence  of  the 
accused.  Ross  v.  Kerr,  30  Ida.  492;  167 
Pac.  654. 


■termination  of  prosecution 


The  fact  that  a  state's  attorney,  prose- 
cuting a  person  for  embezzlement,  for- 
mally discontinues  the  prosecution  be- 
cause of  a  settlement  of  account  between 
the  defendant  and  the  prosecuting  wit- 
ness, does  not  relieve  the  latter  of  liability 
subsequently  in  an  action  for  malicious 
prosecution.  Ross  v.  Kerr,  30  Ida.  492; 
167  Pac.  654. 

The  discharge  of  an  accused  person, 
after  a  preliminary  examination,  divests 
the  examining  magistrate  of  jurisdiction 
to  further  consider  the  case,  and  is  such 
a  final  termination  of  the  criminal  case 
as  to  form  the  basis  of  an  action  for 
malicious  prosecution.  Ross  v.  Kerr,  30 
Ida.  492;  167  Pac.  654. 

If  a  person,  after  procuring  the  prosecu- 
tion of  another  for  embezzlement  and 
after  the  subsequent  discharge  of  such 
person,  publishes  in  a  newspaper  the 
statement  that  he  abandoned  the  prose- 
cution from  sympathy  for  the  family  of 
the  accused,  such  publication  is  evidence 
of  actual  malice.  Ross  v.  Kerr,  30  Ida. 
492;   167  Pac.  654. 

Where  a  prosecution  has  been  termi- 
nated by  dismissal,  without  hearing,  by 
procurement  of  the  defendant,  or  by  a 
compromise  or  agreement  of  the  parties, 
an  action  for  malicious  prosecution  can 
not  be  maintained.  Campbell  v.  Bank  & 
Trust  Co.,  30  Ida.  552;  166  Pac.  258. 

Elements  of  proof — malice  and  damages 

There  are  three  necessary  elements  of 
proof  for  the  plaintiff,  in  an  action  for 
malicious  prosecution;  first,  that  the  pros- 
ecution was  without  probable  cause;  sec- 
ond, that  there  was  malice  back  of  it; 
and  third,  that  the  outcome  of  the  prose- 
cution was  in  the  plaintiff's  favor.  Ross 
v.  Kerr,  30  Ida.  492;    167  Pac.  654. 


In  an  action  for  malicious  prosecution, 
where  actual  malice  on  the  defendant's 
part  has  been  shown,  it  is  proper  for  the 
court  to  submit  to  the.  jury  the  question 
of  exemplary  or  punitive  damages.  Ross 
v.  Kerr,  30  Ida.  492;  167  Pac.  654. 

For  wrongful  attachment 

No  action  lies  for  an  attachment  pro- 
cured maliciously  and  without  probable 
cause  unless  the  levy  was  complete; 
there  is  no  levy  under  a  writ  of  attach- 
ment unless  the  acts  required  by  the 
statute  are  substantially  performed.  Long 
v.  Burley  State  Bank,  30  Ida.  392;  165  Pac. 
1119. 

In  an  action  for  wrongful  attachment, 
both  malice  and  want  of  probable  cause 
must  be  present,  but  malice  may  be  in- 
ferred by  the  jury  from  the  lack  of  prob- 
able cause;  it  can  not,  however,  infer 
want  of  probable  cause  from  the  mere 
fact  that  the  action  in  which  the  attach- 
ment was  issued  was  decided  against 
the  party  who  procured  it.  Long  v.  Bur- 
ley  State  Bank,  30  Ida.  392;  165  Pac.  1119. 

In  an  action  for  wrongful  attachment, 
where  loss  of  profits  is  relied  upon  for  a 
recovery,  there  must  be  such  evidence  as 
will  enable  the  jury,  with  some  degree  of 
certainty,  to  ascertain  the  amount  of  the 
profits  alleged  to  have  been  lost.  Long  v. 
Burley  State  Bank,  30  Ida.  392;  165  Pac. 
1119. 

To  sustain  a  judgment  for  damage  for 
loss  of  credit  and  profits,  in  an  action  for 
wrongful  attachment,  both  malice  and 
want  of  probable  cause  must  be  alleged 
and  proved,  and  the  burden  is  upon  the 
plaintiff  to  prove  the  same.  Long  v.  Bur- 
ley State  Bank,  30  Ida.  392;  165  Pac.  1119. 

Effect  of  termination  of  proceeding  by 
compromise,  settlement,  or  flight.  18 
R.  C.  L.  25;   title,   Malicious  Prosecution. 

MANDAMUS 
In   general 

Before  a  writ  of  mandate  will  issue 
commanding  certain  acts  to  be  done  there 
must  be  a  demand  and  a  refusal;  in  this 
case  there  was  a  demand  and  a  refusal. 
Pfirman  v.  Success  Min.  Co.,  30  Ida.  468; 
166  Pac.  216. 

May   be    properly    issued,   when 

The  writ  of  mandate  may  be  employed 
to  require   a  court  to  enter  a   judgment 
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in  the  exercise  of  its  jurisdiction,  but  not 
to  control  its  discretion  or  to  direct  its 
decision.  Saint  Michael's  Monastery  v. 
Steele,  30  Ida.  609;  167  Pac.  349. 

The  remedy  applicable,  where  there  has 
been  a  failure  to  certify  the  proceedings 
of  the  board  of  equalization  to  a  county, 
is  not  a  writ  of  review,  directed  to  the 
board,  but  a  writ  of  mandamus  to  compel 
the  state  auditor  to  act.  Kootenai  County 
v.  State  Board  of  Equalization,  —  Ida.  — ; 
169  Pac.  935. 

The  statute  makes  it  the  duty  of  the 
state  auditor  to  prepare  certified  state- 
ments of  the  assessment  of  property  by 
the  board  of  equalization,  and  to  transmit 
them  to  the  county  auditors  of  the  several 
counties  of  the  state;  when  he  fails  to 
do  so  the  writ  of  mandamus  is  available 
to  compel  him  to  perform  that  duty. 
Kootenai  County  v.  State  Board  of  Equali- 
zation, —  Ida.  — ;  169  Pac.  935. 

Mandamus  lies  to  require  a  judge  to 
render  a  final  judgment  after  the  submis- 
sion of  a  cause,  but  not  to  render  it  in 
some  particular  way.  Lamberton  v.  Mc- 
Carthy, 30  Ida.  707;   168  Pac.  11. 

A  writ  of  mandate  is  properly  issued 
only  to  compel  an  officer  to  perform  an 
act  which  the  law  specially  enjoins  upon 
him  as  a  duty;  it  does  not  issue  to  pre- 
vent an  officer  from  doing  an  unlawful 
act.  Evans  v.  Van  Deusen,  —  Ida.  — ; 
174   Pac.   122. 

Mandamus  is  the  appropriate  remedy 
when  a  probate  judge,  on  the  filing  of 
an  undertaking  staying  proceedings,  after 
the  issue  of  an  execution,  fails  to  direct 
the  officer,  by  order  of  court,  to  stay  the 
proceedings.  Hanson  v.  Weniger,  —  Ida. 
— ;   173  Pac.  1085. 

The  fund  appropriated  annually  by  the 
general  government,  for  the  use*  of  agri- 
cultural and  mechanical  colleges  in  each 
state  and  territory,  is  transmitted  by  the 
secretary  of  the  treasury  of  the  United 
States  to  the  state  treasurer  so  far  as 
this  state  is  concerned,  and  the  minis- 
terial duty  then  devolves  upon  him  to  pay 
it  over  to  the  treasurer  of  the  beneficiary 
entitled  to  receive  it,  in  this  case,  the 
board  of  regents  of  the  University  of 
Idaho;  this  is  his  sole  duty  in  the  prem- 
ises, and  if  he  refuses  to  do  it  he  may 
be  compelled  by  a  writ  of  mandamus 
to  do  so;    the  state  auditor  has  no  duty 


to  perform  with  respect  to  this  fund  and 
has  no  authority  over  it.  Melgard  v. 
Eagleson,  —  Ida.  — ;   172  Pac.  655. 

and  when  not 


If  a  law  has  been  properly  certified, 
signed,  and  filed  in  the  office  of  the  sec- 
retary of  state,  that  officer  can  not  be 
required,  by  a  writ  of  mandamus,  to  cor- 
rect such  law  by  inserting  therein  any 
amendment  not  contained  in  the  law. 
Katerdahlv.  Daugherty,  30  Ida.  356;  164 
Pac.  1017. 

The  statute,  whereby,  on  the  failure 
of  the  clerk  of  a  probate  court,  or  of  a 
justice  of  the  peace,  after  receiving  a 
notice  of  appeal  and  after  the  payment 
of  fees  and  the  filing  of  an  undertaking, ' 
to  transmit  to  the  clerk  of  the  superior 
court,  within  five  days,  a  proper  record 
on  appeal,  he  may  be  compelled  to  do  so 
by  the  latter  court,  dispenses  with  the 
writ  of  mandamus  in  such  cases.  Hanson 
v.  Weniger,  —  Ida.  — ;    173  Pac.  1085. 

Remedy  at  law 

A  party  who  considers  himself  ag- 
grieved by  the  final  judgment  of  a  dis- 
trict court  has  a  plain,  speedy,  and  ade- 
quate remedy  at  law  by  appeal  to  the 
supreme  court,  and,  there  being  such  a 
remedy,  the  writ  of  mandate  is  not 
available.  Saint  Michael's  Monastery  v. 
Steele,  30  Ida.  609;  167  Pac.  349. 

Where  a  bonded  indebtedness  for  local 
improvements  is  created  under  section 
2238,  Rev.  Codes,  as  amended  in  1911, 
and  a  property  owner  fails  to  make  pay- 
ment of  the  taxes  assessed  against  his 
property,  the  bondholder  must  pursue 
the  remedy  provided  by  statute;  he  has 
a  plain,  speedy,  and  adequate  remedy  at 
law  against  the  property  of  the  delin- 
quent to  compel  such  payment;  hence, 
the  writ  of  mandate  will  not  issue.  New 
First  Nat.  Bank  v.  City  of  Weiser,  30  Ida. 
15;   166  Pac.  213. 

Mandamus  will  not  issue  in  a  case 
where  the  applicant  has  a  plain,  speedy, 
and  adequate  remedy  at  law.  Lamberton 
v.  McCarthy,  30  Ida.  707;  168  Pac.  11. 

Inability  to  comply  with  mandate  gen- 
erally.    18  R.  C.  L.  139;   title,  Mandamus. 

To   do  the   impossible 

Where  a  contract  between  the  state 
and    a    construction    company,    under    a 
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Carey  Act  project,  was  entered  into 
under  the  mistaken  belief  that  there  was 
sufficient,  unappropriated  water  in  the 
source  of  supply  to  satisfy  said  project, 
when  in  fact  there  was  a  serious  short- 
age of  water,  there  was  a  mutual  mistake 
of  existing  conditions;  hence,  a  court  will 
not,  by  its  writ  of  mandate,  attempt  to 
compel  the  construction  company  or  its 
successor  to  do  the  impossible,  namely, 
to  supply  the  purchaser  of  school  lands, 
within  said  project,  with  water  that  had 
already  been  dedicated  and  had  become 
appurtenant  to  the  lands  of  others.  State 
v.  Twin  Falls-Salmon  River  L.  &  W.  Co., 
30  Ida.  41;  166  Pac.  220. 

Where  water  rights  have  been  pur- 
chased from  a  construction  company,  or 
its  successor,  under  a  Carey  Act  project, 
by  and  with  the  consent  of  the  state,  in 
which  project  is  included  certain  state 
school  lands,  a  writ  of  mandate  will  not 
issue,  at  the  instance  of  the  state,  to 
compel  the  construction  company  to  give 
a  water  right  to  one  who  subsequently 
purchases  the  school  lands,  where  it  is 
conceded  that  there  is  not'  sufficient 
water  to  reclaim  all  of  the  land,  within 
said  project,  for  which  water  had  been 
sold  prior  to  the  date  that  the  school 
land  purchaser  bought  his  land  from  the 
state.  State  v.  Twin  Falls-Salmon  River 
L.  &  W.  Co.,  30  Ida.  41;  166  Pac.  220. 

MARKETABLE    TITLE 

See  Vendor  and  Purchaser. 

MASTER   AND  SERVANT 
The  relation 

A  servant  has  no  right  to  bring  any  one 
into  his  master's  house  to  live  with  him 
without  his  master's  consent;  and  it  re- 
quires no  notice  from  the  master  to  make 
effective  this  prohibition  upon  the  serv- 
ant. Tipsword  v.  Potter,  —  Ida.  — ;  174 
Pac.  133. 

The  occupation  of  a  master's  premises 
by  the  servant  is  in  law  the  occupation 
of  the  master;  where  the  servant  has  no 
hostile  possession  or  right  of  possession, 
his  possession  is  the  master's  possession. 
Tipsword  v.  Potter,  —  Ida.  — ;  174  Pac. 
133. 

Where  a  master  painter,  under  contract 
to  paint  the  interior  of  a  laundry,  puts 
his  servant  to  do  the  work,  this  servant 
becomes  an  invitee  on  the  premises  of  the 


laundry  owner.     Carr  v.  Wallace  Laundry 
Co.,  —  Ida.  — ;  170  Pac.  107. 

Scope    of   employment 

The  scope  of  the  servant's  duties  is  to 
be  defined  by  what  he  was  employed  to 
do,  and  what,  with  the  knowledge  and 
approval  of  the  master,  he  actually  did 
in  respect  to  the  employment.  Brayman 
v.  Russell  &  Pugh  L.  Co.,  --  Ida.  — ;  169 
Pac.  932. 

Place     of     work     and     implements  —  em- 
ployer's duty  and   liability  as  to 

Where  a  man  is  employed  to  work  in 
a  mine,  it  is  the  duty  of  the  employer  or 
master  to  protect  the  employee  from 
dangers  not  apparent  or  necessarily  in- 
cident to  the  work  at  which  he  is  en- 
gaged. Cnkovch  v.  Success  Min.  Co.,  30 
Ida.  623;  166  Cal.  567. 

The  master  is  liable  if  an  injury  to  a 
servant  results  from  a  failure  to  provide 
him  with  reasonably  safe  implements  and 
appliances,  even  though  there  is  also 
negligence  of  a  fellow  servant,  provided 
the  two  concur  as  a  proximate  cause  of 
the  injury.  Kelly  v.  Lemhi  Irr.  &  Orchard 
Co.,  30  Ida.  778;  168  Pac.  1076. 

It  is  the  duty  of  an  employer  to  use 
ordinary  care  and  diligence  to  furnish  his 
employee  a  reasonably  safe  place  in  which 
to  work.  Riley  v.  Kendrick  W.  &  M.  Co., 
—  Ida.  — ;   170  Pac.  105. 

The  rule  that  the  master  is  responsible 
for  personal  injuries  received  by  the  ser- 
vant as  the  result  of  working  in  a  place 
not  kept  reasonably  safe  for  the  purpose, 
does  not  apply  to  a  case  where  it  has  been 
made  one  of  the  duties  of  the  employment 
for  the  servant  to  inspect  the  place  with 
a  view  to  its  being  kept  safe.  Ramon  v. 
Interstate  Utilities  Co.,  —  Ida.  — ;  170 
Pac.  88. 

A  master's  duty,  with  respect  to  the 
hazards  of  service,  is  to  provide  reason- 
ably safe  working  places,  machinery,  tools, 
and  appliances,  and  to  exercise  ordinary 
care  to  maintain  them  in  a  reasonably 
safe  condition  of  repair;  BtiOii  a  duty  is 
imposed  upon  a  sawmill  proprietor,  and 
his  failure  to  perform  it  would  be  negli- 
gence. Selhaver  v.  Dover  Lumber  Co.,  — 
Ida.  — ;   169  Pac.  1169. 

A  telephone  pole,  which  a  lineman  is 
obliged  to  climb  in  order  to  make  repairs, 
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is  within  the  contemplation  of  the  rule 
that  the  master  must  furnish  a  reasonably 
safe  place  for  the  servant,  doing  the  work 
he  is  employed  to  do,  and  maintain  it  in 
a  reasonably  safe  condition.  Ramon  v. 
Interstate  Utilities  Co.,  —  Ida.  — ;  170 
Pac.  88. 

As  to  the  furnishing  by  the  master  of  a 
safe  place  in  which  the  servant  may  work, 
the  true  rule  is,  that  the  master  must  use 
ordinary  care  and  diligence  in  furnishing 
a  reasonably  safe  place;  not  that  he  must 
furnish  a  reasonably  safe  place;  the  mas- 
ter is  not  an  insurer  of  the  safety  of  the 
place.  Brayman  v.  Russell  &  Pugh  L. 
Co.,  —  Ida.  — ;  169  Pac.  932. 

Fellow   servants 

Fellow  servants  are  persons  who,  at  the 
time  of  an  injury,  are  operating  together 
on  the  particular  work  in  hand,  and  whose 
routine  duties  are  such  as  to  bring  them 
into  habitual  association,  or  into  such 
relations  that  they  can  exercise  an  influ- 
ence upon  each  other  promotive  of  proper 
caution.  Brayman  v.  Russell  &  Pugh  L. 
Co.,  —  Ida.  — ;  169  Pac.  932. 

Risks  assumed   by  servant 

An  employee,  in  accepting  employment, 
assumes  the  ordinary  risks  incident  to  it, 
but  not  such  risks  as  arise  out  of  the 
negligence  of  the  employer,  unless  they 
are  known  to  him,  or  are  of  such  a  nature 
that  by  the  exercise  of  ordinary  care  he 
should  know  of  them.  Sumey  v.  Craig  M. 
L.  Co.,  —  Ida.  — ;  170  Pac.  112. 

It  can  not  be  held  that  an  employee  as- 
sumed a  risk  due  to  a  defective  appliance 
unless  it  is  shown  not  only  that  he  was 
aware  of  the  defect,  but  also  that  be  was 
aware  of  the  danger  caused  by  it.  Sumey 
v.  Craig  M.  L.  Co.,  —  Ida.  — ;  170  Pac. 
112. 

If  an  employee  at  a  sawmill  is  given  a 
defective  machine  to  operate,  but  knows 
of  its  defective  parts,  or  these  are  so 
patent  and  obvious  that  with  reasonable 
attention  he  should  have  known  of  their 
existence,  he  comprehending  the  danger 
incident  to  the  operation  of  the  machine, 
or  having,  as  a  reasonably  prudent  person, 
cause  so  to  comprehend,  he  assumes  the 
risk  of  the  employment.  Selhaver  v. 
Dover  Lumber  Co.,  —  Ida.  — ;  169  Pac. 
1169. 


Contributory  negligence  of  servant 

Where  an  employee  at  a  sawmill  ope- 
rates a  ripsaw,  being  aware  of  its  defects, 
but  knowing  that  its  dangers  can  be  less- 
ened by  a  proper  adjustment  of  its  parts, 
he  is  guilty  of  contributory  negligence  in 
case  he  is  injured  by  the  saw,  if  he  has 
at  hand  tools  for  adjusting  these  parts 
and,  having  the  skill  to  adjust  them,  neg- 
lects to  do  so.  Selhaver  v.  Dover  Lumber 
Co.,  —  Ida.  — ;  169  Pac.  1169. 

Where  a  sawmill  employee,  operating  a 
ripsaw,  applies  to  the  board  in  process  of 
being  ripped  force  enough  to  make  it  jump 
two  feet,"  he  knowing  the  danger  of  doing 
so,  he  is  guilty  of  contributory  negligence 
if  his  hand  is  injured  by  coming  into  con- 
tact with  the  saw.  Selhaver  v.  Dover 
Lumber  Co.,  —  Ida.  — ;  169  Pac.  1167. 

It  is  the  master's  duty  to  keep  a  guard 
about  any  dangerous  machinery  with 
which  the  servant  must  work,  if  this  can 
be  done  consistently  with  the  efficiency 
of  the  machine;  but  the  servant  can  not 
himself  neglect  to  adjust  this  guard  on 
observing  its  having  become  loose  and 
then,  on  being  injured  by  the  machine, 
charge  the  master  with  negligence  to 
which  he  himself  thus  contributed.  Sel- 
haver v.  Dover  Lumber  Co.,  —  Ida.  — ;  169 
Pac.  1169. 

A  telephone  company's  lineman,  other- 
wise called  "troubleman,"  must  use  ordi- 
nary care  to  avoid  open  and  obvious  dan- 
gers in  respect  to  the  poles  necessary  for 
him  to  climb  in  performing  the  duties  of 
his  employment;  but  he  is  not  required 
to  inspect  the  poles,  before  climbing  them, 
in  search  of  dangers  hidden  underground, 
unless  there  is  a  distinct  understanding 
to  that  effect  between  him  and  the  com- 
pany. Ramon  v.  Interstate  Utilities  Co., 
—  Ida.  — ;  170  Pac.  88. 

Signals  to  give  warning — in  general 

If,  in  the  conduct  of  a  work  necessitat- 
ing blasting,  the  master  has  furnished  a 
competent  man  to  give  the  signals,  having 
adopted  a  reasonably  safe  signal  system 
and  used  reasonable  care  to  see  it  en- 
forced, he  has  thereby  complied  with  his 
non-delegable  duties,  and  the  giving  of 
the  signal  is  a  detail  of  the  work  which 
can  be  delegated  to  a  competent  servant. 
Wiesner  v.  Bonners  Ferry  L.  Co.,  29  Ida. 
526;  160  Pac.  647. 
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If,  in  the  course  of  constructing  a  lum- 
ber company's  logging  road,  a  member  of 
one  group  of  workmen,  following  another 
group  that  is  removing  stumps,  has  been 
injured  by  a  blast,  exploded  by  the  latter 
at  a  point  over  500  feet  away  from  him, 
and  it  is  shown  that  to  his  knowledge  a 
competent  man  was  kept  on  duty  at  the 
work,  employed  by  the  company  to  warn 
the  workmen  of  blasts,  and  that  he  was 
familiar  with  the  signals  used  by  this 
man  in  giving  the  warnings,  then,  under 
the  fellow-servant  rule  and  that  of  as- 
sumption of  risk,  he  can  not  hold  the  com- 
pany responsible  for  the  injury,  even 
though  there  was  a  neglect  to  warn  of 
that  particular  blast;  provided,  the  com- 
pany has  exercised  ordinary  care  in  re- 
spect to  appliances  and  a  safe  place  in 
which  to  work.  Wiesner  v.  Bonners  Ferry 
L.  Co.,  29  Ida.  526;  160  Pac.  647. 


-delegation  of  duty  to  give 


The  master  may  intrust  to  a  competent 
servant  the  work  of  giving  signals,  where 
signalling  is  necessary  to  the  safety  of 
the  servants  generally,  and  if  such  com- 
petent servant  fails  to  give  the  proper 
signal  it  is  not  the  master's  fault.  Wies- 
ner v.  Bonners  Ferry  L.  Co.,  29  Ida.  526; 
160  Pac.  647. 

The  case  of  Lucey  v.  Stack-Gibbs  L. 
Co.,  23  Ida.  628;  131  Pac.  897;  46  L.  R.  A. 
(N.  S.),  in  so  far  as  it  may  be  considered 
as  supporting  the  doctrine  that  "authority 
to  a  servant  to  give  a  signal  [to  a  co-ser- 
vant] is  non-delegable,"  is  expressly  over- 
ruled. Wiesner  v.  Bonners  Ferry  L.  Co., 
29  Ida.  526;  160  Pac.  647. 

Payment  of  employee   before  discharge 

The  act  of  1911,  for  the  protection  of 
employees  from  discharge  without  pay- 
ment, is  directed  only  against  employers 
of  labor,  and  can  not  be  so  construed  as 
to  embrace  an  owner  of  property  upon 
which  labor  is  performed,  when  such 
owner  was  not  the  employer  of  the  la- 
borer. Fenn  v.  Latour  Creek  Ry.  Co.,  29 
Ida.  521;   160  Pac.  941. 

When  state  legislation  must  yield  to  fed- 
eral  legislation 

If  a  motorman,  in  charge  of  a  special 
train  running  from  a  place  in  one  state 
to  a  place  in  another  state,  is  injured  in 
a  collision,  his  right  to  recover  depends 
upon  the  federal  statutes,  the  employers' 


liability  act  and  the  safety  appliance  acts, 
to'  which  all  state  legislation  affecting 
the  subject-matter  must  yield.  Spokane 
&  I.  E.  R.  Co.  v.  Campbell,  241  U.  S.  497; 
60  L.  Ed.  1125. 

Editorial  notes 

See  Workmen's  Compensation  Act. 

Actions — in   general 

In  an  action  for  personal  injuries  from 
falling  rock,  received  in  a  mine  while 
operating  a  machine  drill,  it  is  not  error 
to  allow  the  plaintiff  to  testify  that  the 
shift-boss  of  the  mine  told  him  that  the 
ground  above  him  was  all  right,  where 
the  employer  pleaded  assumption  of  risk 
by  the  employee  and  his  familiarity  with, 
and  knowledge  of,  the  place  of  work, 
though  the  employee  did  not  charge  any 
negligence  on  the  question  of  assurances 
of  safety;  such  testimony  is  admissible  to 
negative  assumption  of  risk  and  notice  of 
danger.  Cnkovch  v.  Success  Min.  Co.,  30 
Ida.  623;  166  Pac.  567. 

Instruction  construed,  in  an  action  for 
personal  injuries  received  in  a  mine,  to 
state  merely  that  an  employee  has  a 
right  to  act  on  the  presumption  that  the 
employer  has  made  his  place  of  work 
reasonably  safe.  Cnkovch  v.  Success  Min. 
Co.,  30  Ida.  623;  166  Pac.  567. 

In  an  action  by  an  employee  at  a  saw- 
mill to  recover  damages  for  personal  in- 
juries received  while  operating  a  ripsaw, 
the  fact  of  the  plaintiff's  youth  at  the 
time  of  the  accident  is  not  to  be  consid- 
ered if,  according  to  his  own  testimony, 
the  injury  was  not  due  to  his  unskillful- 
ness  or  lack  of  knowledge.  Selhaver  v. 
Dover  Lumber  Co.,  —  Ida.  — ;  169  Pac. 
1169. 

questions  for  jury 


In  an  action  by  a  telephone  lineman 
against  the  telephone  company  for  dam- 
ages for  personal  injuries  received  by  him 
as  the  result  of  the  falling  of  a  pole  he 
had  climbed  for  the  purpose  of  making 
repairs,  it  is  for  the  jury  to  find  from 
the  facts  whether,  under  his  employment, 
it  was  the  lineman's  duty  to  satisfy  him- 
self by  personal  inspection,  before  climb- 
ing, that  the  pole,  below  the  surface  of 
the  ground  as  well  as  above,  was  in  a 
perfectly  safe  condition.  Ramon  v.  Inter- 
state Utilities  Co.,  —  Ida.  — ;  170  Pac.  88. 
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Where  the  servant,  leaving  the  master's 
mill  on  a  dark,  rainy  night,  fails  to  take  a 
lantern,  many  of  which  are  at  the  mill 
and  at  the  service  of  the  employees,  and 
chooses  to  walk  over  an  elevated  truck 
way,  intended  only  for  transferring  freight 
to  a  railway  switch,  preferring  this  to  the 
regular  road  intended  for  pedestrian 
travel,  and  the  result  is  his  falling  and 
receiving  bodily  injuries,  it  is  for  the  jury 
to  find  from  the  facts  whether  the  master 
furnished  a  safe  place  for  work,  he  never 
having  actually  forbidden  his  servants  to 
use  the  truck  way  instead  of  the  road. 
Riley  v.  Kendrick  W.  &  M.  Co.,  —  Ida.  — ; 
170  Pac.  105. 

MECHANICAL  COLLEGE   FUND 

Official  duties  as  to.  See  Mandamus; 
States. 

MILITARY  SERVICE 

Effect  of  conviction  for  violating  selec- 
tive service  law.   See  Attorney  and  Client. 

MINES  AND  MINERALS 

Weight  of  evidence.     See  Evidence. 

"Beds" 

Geologists  apply  the  word  "beds," 
rather  than  "veins"  or  "lodes,"  to  tilted 
beds  of  sedimentary  strata  containing  ore, 
but  in  the  acts  of  congress,  as  pointed 
out  by  many  judicial  decisions,  there  has 
been  little  regard  paid  to  such  distinc- 
tions. Alameda  Min.  Co.  v.  Success  Min. 
Co.,  29  Ida.  618;    161  Pac.  862. 

"Vein   or   lode" 

A  vein  or  lode  comes  within  the  mean- 
ing of  the  law,  relative  to  the  location  of 
mines,  so  long  as  there  is  a  fissure,  seam, 
or  gouge,  or  any  evidence  of  mineraliza- 
tion which  will  lead  the  practical  miner 
from  one  ore  body  to  another,  and  which 
does  so  lead  him  in  the  course  of  his 
work.  Alameda  Min.  Co.  v.  Success  Min. 
Co.,  29  Ida.  618;   161  Pac.  862. 

Extra-territorial    rights,   how   determined 

The  extra-territorial  right  conferred  by 
the  federal  statute  is  determined  by  the 
apex  on  the  surface  upon  which  the  pros- 
pector makes  his  location  and  the  dip  of 
the  vein,  and  not  upon  the  levels  in  the 
depths  of  the  earth  opened  and  disclosed 
in  the  working  of  the  mine.  Alameda 
Min.  Co.  v.  Success  Min.  Co.,  29  Ida.  618; 
161     Pac.    862;    declaring    the    statement 


made  in  Stewart  Min.  Co.  v.  Ontario  Min. 
Co.,  23  Ida.  724;  132  Pac.  787,  about  the 
pursuit  of  a  vein  in  the  direction  of  its 
strike  at  an  angle  of  less  than  45  degrees 
to  the  course  thereof,  to  be  obiter  and  not 
the  law. 

"Apex" 

The  significance  of  "apex,"  in  the  lan- 
guage of  miners,  is  all  that  portion  of  the 
terminal  edge  of  a  vein  from  which  the 
vein  has  extension  downward  in  .the  di- 
rection of  the  dip;  it  must  be  the  top  or 
terminal  edge  of  the  vein  on  the  surface 
or  the  -nearest  point  to  the  surface,  the 
top  of  the  vein  proper  rather  than  of  a 
spur,  and  a  point  from  which  the  vein 
has  a  dip  as  well  as  a  strike.  Alameda 
Min.  Co.  v.  Success  Min.  Co.,  29  Ida.  618; 
161  Pac.  862. 

"Top"  or  "apex"  of  lode  or  vein.  Lind- 
ley  on  Mines,  §§  305-313. 

Course  of  vein 

The  course  of  a  vein  is  not  determined 
by  its  direction  at  a  single  given  point, 
where  the  vein  is  a  crooked  one.  Ala- 
meda Min.  Co.  v.  Success  Min.  Co.,  29 
Ida.  618;  161  Pac.  862. 

Where  the  end  lines  of  a  lode  claim 
cross  the  surface  outcroppings  of  a  vein, 
they  determine  the  extralateral  right  of 
the  claim,  without  regard  to  the  angle  at 
which  they  cross  the  general  course  of 
the  vein,. its  course  for  that  purpose  being 
fixed  by  the  course  of  the  apex  on  the 
surface  of  the  claim.  Alameda  Min.  Co. 
v.  Success  Min.  Co.,  29  Ida.  618;  161  Pac. 
862. 

Contracts  concerning   mining  property 

A  contract  with  reference  to  a  mining 
claim,  not  expressly  one  of  sale  but 
whereby  the  owners  covenant,  promise, 
and  agree  to  grant,  bargain,  and  sell,  in 
consideration  of  certain  sums  to  be  paid 
on  dates  specified,  and  which  is  referred 
to  in  the  body  of  it  as  an  option,  leaves 
the  transfer  to  be  a  matter  of  election 
by  the  other  party  within  the  life  of  the 
instrument,  at  the  expiration  of  which 
all    his    rights    cease.     Smith    v.    Beebe, 

-  Ida.  — ;   174  Pac.  608. 

Under  a  contract  for  an  option  on  a 
mining  claim,  the  right  accrues  to  the 
owners,  in  case  the  other  party  does  not 
exercise  his   election  within   the   option's 
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life,  to  repossess  themselves  of  the  prop- 
erty and  of  any  fixtures  or  machinery 
placed  thereon  under  the  terms  of  the 
instrument;  and  this  without  first  taking 
measures  to  rescind.  Smith  v.  Beebe,  — 
Ida.  — ;   174  Pac.  608. 

Time  is  of  the  essence  of  all  agree- 
ments looking  to  the  sale  of  mining  prop- 
erty. Smith  v.  Beebe,  —  Ida.  — ;  174  Pac. 
608. 

MINORS 

Right  to  custody  of.  See  Guardian  and 
Ward. 

MONEY   RECEIVED 

Where  a  county  commissioner  bought 
county  warrants  for  his  wife,  with  her 
money,  the  transaction  was  contrary  to 
law,  and,  though  the  warrants  were  after- 
wards declared  to  be  void,  the  wife  can 
not  maintain  an  action  for  money  had 
and  received;  she  is  presumed  to  have 
known  the  law  and  is  not  in  a  position 
to  complain  that  she  received  no  con- 
sideration. Libby  v.  Pelham,  30  Ida.  614; 
166  Pac.  575. 

Whenever  one  party  has  in  his  posses- 
sion money  which  in  equity  and  good 
conscience  belongs  to  another,  the  law 
raises  a  promise  upon  the  former's  part 
to  repay  it;  as,  where  a  person  obtains 
money  for  worthless  county  warrants 
sold  by  him,  the  purchaser  at  the  time  of 
sale  having  no  knowledge  of  their  in- 
validity. Milner  v.  Pelham,  30  Ida.  594; 
166  Pac.  574. 

MORTGAGES 

Limitation  of  action  for  fraud  in  fore- 
closure of.     See  Limitation  of  Actions. 

Nature  of  mortgage 

A  mortgage  is  an  incident  of  a  debt, 
and,  without  a  debt,  obligation,  or  lia- 
bility, there  being  nothing  to  secure,  there 
can  be  no  mortgage.  Shaner  v.  Rathdrum 
State  Bank,  29  Ida.  576;  161  Pac.  90. 

A  mortgage  is,  according  to  statute,  "a 
contract  by  which  specific  property  is 
hypothecated  for  the  performance  of  an 
act  without  the  necessity  of  a  change  of 
possession";  and  a  debt,  securable  by 
mortgage,  may  consist  in  the  fulfillment  of 
a  duty  or  obligation  resting  on  the  mort- 
gagor, if  it  can  be  reduced  to  a  money 
value.  Dover  Lumber  Co.  v.  Case,  —  Ida. 
— ;   170  Pac.  109. 


Consideration 

If  a  creditor  extends  the  time  within 
which  to  pay  an  old  obligation  and  takes 
a  mortgage  to  secure  the  debt,  there  is  a 
sufficient  consideration  to  support  the  in- 
strument. Pettengill  v.  Blackman,  30  Ida. 
241;   164  Pac.  358. 

Absolute   deed  as   mortgage 

A  deed  can  not  be  held  to  be  a  mort- 
gage unless  there  is  a  debt  to  secure, 
inasmuch  as  a  mortgage  is  a  defeasible 
conveyance  made  simply  to  secure  the 
debt;  and,  in  the  absence  of  a  continuing 
debt,  the  agreement  to  reconvey  does  not 
make  the  conveyance  a  mortgage.  Shaner 
v.  Rathdrum  State  Bank,  29  Ida.  576;  161 
Pac.   90. 

Where  the  facts  alleged  in  a  complaint 
are  to  the  effect  that  the  defendant,  know- 
ing a  deed,  made  to  him  by  the  plaintiff, 
to  have  been  intended  as  a  mortgage, 
has  treated  the  same  as  a  deed  absolute 
and  has  sold  the  property;  and  where  the 
relief  prayed  is  that  the  defendant  be 
made  to  turn  over  to  the  plaintiff  the 
amount  of  the  selling  price  in  excess  of 
the  mortgage  debt,  the  cause  is  an  action 
at  law  for  money  had  and  received.  Jo- 
hansen  v.  Looney,  30  Ida.  123;  163  Pac. 
303. 

Covenant  to  reconvey  as  a  defeasance 

There  is  no  absolute  rule  whereby  a 
covenant  to  reconvey  is  to  be  regarded, 
either  at  law  or  in  equity,  as  a  defeas- 
ance. Shaner  v.  Rathdrum  State  Bank, 
29  Ida.  576;  161  Pac.  90. 

Evidence    as   to    character   of   transaction 
or   instrument 

One  who  asserts  that  a  deed  made  by 
him  shall  be  given  a  construction  other 
than  that  appearing  from  its  face,  claim- 
ing it  to  be  a  mortgage,  must  show  by 
clear  and  convincing  evidence  that  a 
mortgage,  and  not  a  sale  with  a  right  to 
repurchase,  was  intended.  Shaner  v. 
Rathdrum  State  Bank,  29  Ida.  576;  161 
Pac.  90. 

Where  a  mortgagor,  after  default  and  a 
large  increase  otherwise  of  the  indebted- 
ness through  tax  and  insurance  payments, 
and  where  the  value  of  the  premises  has 
in  the  meantime  diminished,  makes  at  his 
own  instance  a  deed  to  the  mortgagee, 
has    his    note    canceled    and    returned    to 
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him,  and  is  given  an  option  to  repurchase 
within  a  year,  the  purpose  of  this  ar- 
rangement being  to  prevent  a  foreclosure 
as  being  expensive  and  an  obstacle  to 
marketing  the  property,  the  effect  of  the 
transaction  is  a  sale,  and  not  a  mortgage. 
Shaner  v.  Rathdrum  State  Bank,  29  Ida. 
576;  161  Pac.  90. 

A  grantor  who  asserts  that  his  absolute 
deed  was  intended  as  a  mortgage  must 
show,  by  clear  and  convincing  evidence, 
that  a  mortgage  and  not  a  sale  with  the 
right  to  repurchase  was  intended.  Shaner 
v.  Rathdrum  State  Bank,  29  Ida.  576;  161 
Pac.  90. 

Transfer    of    property    mortgaged    or    of 
equity  of  redemption 

Payment  of  a  mortgage  indebtedness 
may  be  made  by  the  transfer  of  the  mort- 
gaged premises  to  the  mortgagee  by  the 
mortgagor.  Shaner  v.  Rathdrum  State 
Bank,  29  Ida.  576;   161  Pac.  90. 

It  is  permissible  for  a  mortgagee,  by 
contract  subsequent  to  the  execution  of 
the  mortgage,  to  purchase  the  equity  of 
redemption  from  the  mortgagor  or  to 
obtain  a  release  of  the  right  of  redemp- 
tion, provided  it  is  fairly  done  and  for  an 
adequate  consideration.  Shaner  v.  Rath- 
drum State  Bank,  29  Ida.  576;  161  Pac.  90. 

A  mortgagor  has,  under  the  law,  the 
same  capacity  to  contract  with  reference 
to  his  interests  in  his  mortgaged  prem- 
ises that  he  has  with  reference  to  other 
property  of  his.  Shaner  v.  Rathdrum 
State  Bank,  29  Ida.  576;  161  Pac.  90. 

One  accepting  a  deed  subject  to  a  mort- 
gage is  estopped  to  deny  the  corporate 
existence  of  the  mortgagor,  if  the  latter 
assumed  to  be  a  corporation  and  as  such 
executed  the  incumbrance.  Moore  v. 
Boise  L.  &  O.  Co.,  —  Ida.  — ;  173  Pac.  117. 

Foreclosure 

The  holder,  an  assignee,  of  duly  ex- 
ecuted, delivered,  and  recorded  notes  and 
mortgages  has  legal  title  thereto  and 
may  foreclose  in  his  own  name.  Moore  v. 
Boise  L.  &  O.  Co.,  —  Ida.  — ;  173  Pac. 
117. 

Redemption,  as  depending  on  character  of 
instrument 

If  a  grantor  asks  that  his  absolute  deed 
be  declared  a  mortgage,  he  must,  to 
have   any  standing  in  a  court  of  equity, 


offer  to  pay  the  amount  of  the  debt  and 
interest.  Shaner  v.  Rathdrum  State  Bank, 
29  Ida.  576;  161  Pac.  90. 

MOTIONS 

See  Courts;  Dismissal  and  Nonsuit; 
Pleading. 

All  motions  of  which  notice  must  be 
given,  and  which  may  be  contested,  must 
be  made  and  heard  in  the  county  in 
which  the  action  is  pending,  or  in  any 
county  in  the  same  judicial  district.  In 
re  Callahan;  Callahan  v.  Dunn,  30  Ida. 
225;    164  Pac.  356. 

Annotations  to  similar  statutory  provi- 
sions.    See   Kerr's  Cyc.  Code  Civ.   Proc, 

§  1004. 

MUNICIPAL  CORPORATIONS 

See  Estoppel;   Taxation. 

Grant  of  easement  to  railroad  company. 
See  Railroads. 

School  districts  as.  See  Schools  and 
School  Districts. 

Damages  for  failure  to  construct  sewer 
according  to  contract.     See  Damages. 

Offer  of  franchise  to  street  railway  com- 
pany.   See  Street  Railroads. 

Editorial  notes 

Initiative  and  referendum.  L.  R.  A. 
1917B,  15. 

Powers  of 

Outside  of  certain  exceptions  provided 
for,  a  municipal  corporation  is  prohibited 
from  becoming  interested  in  private  enter- 
prises; and  this  applies  to  school  districts; 
they  are  municipal  corporations.  School 
Dist.  No.  8,  Twin  Falls  County  v.  Twin 
Falls  County  Mut.  Fire  Ins.  Co.,  30  Ida. 
400;   164  Pac.  1174. 

A  city,  having  constructed  barriers  to 
protect  its  property  from  the  waters  of  a 
stream,  can  not,  in  an  action  by  one  alleg- 
ing injury  to  his  land  as  a  consequence 
of  the  construction,  plead  that  some  of 
its  acts,  in  so  constructing,  were  ultra 
vires.  Boise  Dev.  Co.  v.  Boise  City,  30 
Ida.  675;   167  Pac.  1032. 

The  defense  of  ultra  vires  can  be  inter- 
posed by  a  municipality  only  where  the 
act  complained  of  was  wholly  beyond  the 
powers  of  the  municipality.  Boise  Dev. 
Co.  v.  Boise  City,  30  Ida.  675;  167  Pac. 
1032. 
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A  "municipal  function,"  the  duty  of  per- 
forming which  may  be  effectively  pleaded 
by  a  city  in  defense  of  an  action  by  one 
claiming  to  have  been  damaged  as  a  con- 
sequence of  work  the  city  has  had  done, 
must  come  within  the  range  of  legal  du- 
ties imposed  upon  the  city  by  the  state. 
Boise  Dev.  Co.  v.  Boise  City,  30  Ida.  675; 
167  Pac.  1032. 

Public   improvements — sewers 

The  power  to  construct  a  sewer  system 
includes  the  power  to  do  all  things  nec- 
essary to  make  such  system  effective  and 
complete.  Veatch  v.  Gibson,  29  Ida.  609; 
160  Pac.   1112.        ( 

The  act  of  1911,  amending  the  code  in 
relation  to  assessments  and  bond  issues 
for  sewer  improvements,  says  "that  the 
costs  of  the  same  are  to  be  assessed 
against  all  of  the  property  included  within 
such  sewerage  district";  but  this  con- 
templates the  making  of  such  assess- 
ments in  accordance  with  the  benefits 
received  by  each  tract  of  land.  Veatch 
v.  Gibson,  29  Ida.  609;   160  Pac.  1112. 

The  act  of  1911,  relating  to  assessments 
and  bond  issues  for  sewer  improvements, 
where  it  says  that  the  expense  of  repair- 
ing and  maintaining  shall  be  borne  by 
the  city,  means  making  good,  or  refitting, 
or  restoring  an  existing  system,  and  does 
not  mean  the  construction  of  a  new  plant 
in  a  different  location.  Veatch  v.  Gibson, 
29  Ida.  609;   160  Pac.  1112. 

barriers  against  waters 


The  municipality  of  Boise  City  has  the 
right  to  erect  such  barriers  as  are  neces- 
sary to  protect  its  property  from  the 
ravages  of  the  Boise  River;  but  the  right 
is  subject  to  the  same  limitations  as  the 
same  right  of  any  other  riparian  owner. 
Boise  Dev.  Co.  v.  Boise  City,  30  Ida.  675; 
167  Pac.  1032. 

A  city  may  construct  a  breakwater  in  a 
contiguous  stream  for  the  protection  of 
its  property,  but  not  so  as  to  divert  the 
water  on  to  the  premises  of  a  private 
landowner  to  the  latter's  injury;  if  it  does 
make  such  diversion,  it  is  answerable  in 
damages.  Boise  Dev.  Co.  v.  Boise  City, 
30  Ida.  675;   167  Pac.  1032. 


of  which  may  be  followed.    Veatch  v.  Gib- 
son, 29  Ida.  609;  160  Pac.  1112. 

The  act  of  1915,  amending  the  sections 
of  the  code  relating  to  towns  and  villages, 
dispenses  with  the  appointment  of  a 
sewer  committee  for  assessing  property 
to  meet  the  cost  of  a  sewer  improvement, 
the  matter  being  left  to  the  city  officials; 
the  law  for  the  appointment  of  the  com- 
mittee is  still  in  force,  however,  so  that 
either  method  may  be  chosen.  Veatch  v. 
Gibson,  29  Ida.  609;  160  Pac.  1112. 

ordinances 


In  the  ordinance  ordering  improve- 
ments made  and  an  assessment  therefor, 
the  lots  and  tracts  of  land  to  be  assessed 
must  be  described  by  their  subdivisions 
and  present  ownership,  but  this  is  not 
required  in  the  ordinance  of  intention. 
Veatch  v.  Gibson,  29  Ida.  609;  160  Pac. 
1112. 

assessments  for  sewer  work 


mode  of  doing  sewer  work 

The  statute  provides   two  methods   for 
the  construction  of  a  sewer  system,  either 


In  making  assessments  for  the  erection 
and  construction  of  proposed  sewer  works 
in  a  city,  the  assessing  board  is  the  proper 
tribunal  to  determine  what  property  is 
assessable,  subject  to  a  protest  to  the  city 
council  and  an  appeal  therefrom  to  the 
courts.  Veatch  v.  Gibson,  29  Ida.  609;  160 
Pac.  1112. 

The  laws  relating  to  sewers  in  cities 
and  villages  contain  nothing  whereby  a 
city,  after  it  has  once  assessed  the  prop- 
erty within  its  bounds  for  a  sewerage  sys- 
tem or  disposal  works,  is  prevented  from 
assessing  the  same  property  for  the  pur- 
pose of  a  new  system  or  disposal  works, 
the  old  property  having  become  unser- 
viceable beyond  repair.  Veatch  v.  Gib- 
son, 29  Ida.  609;  160  Pac.  1112. 

contracts  for  public  work 

The  act  to  regulate  the  letting  by  mu- 
nicipalities of  contracts  for  work  upon 
public  improvements,  such  as  street  pav- 
ing, had  for  its  purpose,  in  requiring  com- 
petitive bidding,  the  safeguarding  of  pub 
lie  funds  and  the  prevention  of  favoritism, 
fraud,  and  extravagance  in  their  expendi- 
ture; the  purpose  was  not  that  in  all 
cases  the  lowest  bidder  should  be  awarded 
the  contract,  for  some  higher  bidder  might 
be  the  best  responsible  one.  Seysler  v. 
Mowery,  29  Ida.  412;   160  Pac.  262. 

The  specifications  for  public  work,  for 
which    contractors    are    asked    to   submit 
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competing  bids,  should  be  definite  and 
certain,  in  order  that  the  bid's  may  be 
prepared  intelligently  and  the  person  ac- 
cepting the  contract  be  compelled  to  per- 
form it  so  as  to  produce  the  kind,  char- 
acter, and  grade  of  improvement  desired, 
and  so  that  liability  on  his  bond  will  re- 
sult from  his  failure.  Seysler  v.  Mowery, 
29  Ida.  412;  160  Pac.  262. 

In  awarding  a  contract  for  public  work, 
where  competitive  bids  have  been  adver- 
tised for  and  duly  submitted,  preference 
is  to  be  given  to  the  lowest  bidder,  unless 
there  are  facts  to  show  that  a  higher 
bidder  is  the  best  responsible  one;  in  that 
case,  the  ultimate  facts  upon  which  the 
action  of  the  mayor  and  council,  or  of  the 
trustees,  is  based  must  be  entered  on  the 
clerk's  minutes,  for  the  information  of 
the  taxpayers  and  for  protecting  the 
awarding  officers  from  unjust  criticism. 
Seysler  v.  Mowery,  29  Ida.  412;  160  Pac. 
262. 

assessments  and   improvement  bonds 


Under  section  2238,  Rev.  Codes,  as 
amended  in  1911,  city  authorities  may 
provide  that  the  cost  of  making  street 
and  other  local  improvements  shall  be 
paid  by  installments,  and  that  "improve- 
ment bonds  of  the  district,  which  shall 
include  the  adjoining,  contiguous,  and  ap- 
proximate property  liable  to  assessment 
for  such  local  improvement"  may  be  is- 
sued to  meet  such  installments.  New 
First  Nat.  Bank  v.  City  of  Weiser,  30  Ida. 
15;  166  Pac.  213. 

Where  the  list  of  taxpayers  against 
whom  tax  levies  have  been  made  on  ac- 
count of  bonded  indebtedness  for  local 
improvements  has  been  seasonably  certi- 
fied to  the  tax  collector,  it  is  not  the  fault 
of  the  city,  under  section  2238,  Rev. 
Codes,  as  amended  in  1911,  that  all  such 
assessments  have  not  been  paid,  but  of 
the  individuals  who  have  let  their  taxes 
go  delinquent.  New  First  Nat.  Bank  v. 
City  of  Weiser,  30  Ida.  15;    166  Pac.  213. 

Actions — by  city 

If  a  city  has  let  a  contract  for  the  con- 
struction of  a  sewer  system  but  the  con- 
tractor's work  is  defective  and  the  city 
is  necessarily  required  to  do  certain 
work  on  the  sewers  before  acceptance,  it 
may  recover  upon  the  contractor's  bond 
all  amounts  necessarily  expended  in  com- 
pleting defective  portions  of  the  system, 


of  which  notice  has  been  given,  includ- 
ing the  cost  of  materials  and  labor  as 
well  as  salaries  of  city  employees;  the 
city  has  a  right  to  use  regularly  salaried 
employees  in  completing  the  work  and 
making  the  necessary  repairs;  the  meas- 
ure of  damages  would  be  the  same 
whether  the  work  was  done  by  the  em- 
ployees of  the  city  or  by  some  third 
party  under  its  direction.  Marsh  Min. 
Co.  v.  Inland  E.  M.  &  M.  Co.,  30  Ida.  1; 
165  Pac.  1128. 

Under  section  2238,  Rev.  Codes,  as 
amended  in  1911,  concerning  a  city's 
bonded  -indebtedness  for  local  improve- 
ments, the  city  has  no  method  of  getting 
the  money  out  of  individuals  who  have 
let  their  taxes  go  delinquent,  except  in 
the  due  and  ordinary  course  of  law;  if 
the  bondholder  sees  fit  to  proceed  in  the 
manner  provided  by  statute,  he  can  either 
secure  his  money  from  the  delinquent 
taxpayer  or  obtain  title  to  the  property 
of  such  delinquent  free  and  clear  of  all 
incumbrances.  New  First  Nat.  Bank  v. 
City  of  Weiser,  30  Ida.  15;   166  Pac.  213. 

Where  a  bond  has  been  given  to  a  city 
for  the  performance  of  a  contract  to  con- 
struct a  sewer,  and  the  city,  upon  the 
contractor's  failure  to  perform,  is  obliged 
to  complete  the  work,  it  may  recover  its 
necessary  disbursements  for  that  purpose, 
including  materials,  labor,  and  salaries  of 
regularly  employed  officials  actually  en- 
gaged upon  the  work;  but  such  disburse- 
ments must  be  confined  to  that  portion  of 
the  work  included  in  the  original  notice  as 
to  what  was  necessary  to  do  the  work. 
Boise  City  v.  National  Surety  Co.,  30  Ida. 
455;   165  Pac.  1131. 

remedy  of  bondholder 


The  remedy  of  the  bondholder,  under 
section  2238,  Rev.  Codes,  as  amended  in 
1911,  concerning  a  city's  bonded  indebted- 
ness for  local  improvements,  in  case  a 
property  owner  fails  to  make  payment 
of  the  taxes  assessed  against  his  prop- 
erty, is  not  against  the  city  nor  the  im- 
provement district,  nor  against  a  person 
who  has  paid  the  sum  due  from  him,  but 
against  the  property  of  the  delinquent; 
no  property  owner  stands,  under  that 
statutory  provision,  as  security  for  any 
other  property  owner.  New  First  Nat. 
Bank  v.  City  of  Weiser,  30  Ida.  15;  166 
Pac.  213. 
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Permit  in  street  for  private  purpose 

The  holder  of  a  permit  to  instaU  an 
obstruction  in  a  public  street  or  thor- 
oughfare, for  a  private  purpose,  acquires 
no  property  or  contractual  right  by  rea- 
son of  the  issuance  to  him  of  such  per- 
mit, and  whenever  the  city  authorities  in 
their  discretion  deem  it  necessary,  as  a 
proper  police  measure,  to  vacate  and  re- 
voke such  permit,  the  holder  thereof  has 
no  alternative  but  must  comply  with  the 
order  of  revocation.  Keyser  v.  City  of 
Boise,  30  Ida.  440;  L.  R.  A.  1917F,  1004; 
165   Pac.   1121. 

Parks 

Primarily,  the  care  and  maintenance  of 
parks  in  a  city  is  a  private,  as  opposed  to 
a  governmental  function.  Boise  Dev.  Co. 
v.  Boise  City,  30  Ida.  675;   167  Pac.  1032. 

The  mere  grant  of  power  or  authority 
to  a  city  to  maintain  a  public  park  enjoins 
no  absolute  duty  upon  the  city  to  do  so, 
but  merely  extends  to  it  a  privilege. 
Boise  Dev.  Co.  v.  Boise  City,  30  Ida.  675; 
167  Pac.  1032. 

Torts 

A  city,  like  a  private  individual,  is  sub- 
ject to  the  legal  principle  that  a  person 
must  so  use  his  own  property  as  not  to 
invade  the  property  rights  of  another. 
Boise  Dev.  Co.  v.  Boise  City,  30  Ida.  675; 
167  Pac.  1032. 

NAVIGABLE    WATERS 

See  Quieting  Title. 

Test  of  navigability 

The  real  test  of  the  navigability  of  a 
stream  is  whether  it  is  in  fact  navigable. 
Northern  Pac.  Ry.  Co.  y.  Hirzel,  29  Ida. 
438;    161  Pac.  854. 

Riparian   rights 

The  common  law  of  England  has  never 
been  adopted  in  Idaho  in  respect  to  condi- 
tions to  which  it  was  inapplicable;  among 
these  are  to  be  mentioned  navigable,  non- 
tidal  rivers  and  lakes,  which  did  not  exist 
in  England;  hence,  the  English  doctrine 
of  riparian  rights  could  not  be  adopted. 
Northern  Pac.  Ry.  Co.  v.  Hirzel,  29  Ida. 
43S;    161  Pac.  854. 


Lands  under  water — ordinances  and  statu- 
tory  provisions 

In  1879,  by  ordinance,  the  waterfronts 
of  the  city  of  Lewiston  were  declared  to 
be  public  highways;  the  ordinance  con- 
stituted a  dedication  of  these  waterfronts 
for  highway  purposes.  Northern  Pac.  Ry. 
Co.  v.  Hirzel,  29  Ida.  438;  161  Pac.  854. 

In  1881  the  city  of  Lewiston  was  au- 
thorized, by  territorial  statute,  to  lease 
the  waterfronts  on  the  Snake  and  the 
Clearwater  rivers;  the  statute  prevailed 
until  the  state's  admission  and  it  became 
validated  by  section  21  of  the  admission 
bill,  and  it  thereafter  was  incorporated 
into  the  statutes  of  the  state.  Northern 
Pac.  Ry.  Co.  v.  Hirzel,  29  Ida.  438;  161 
Pac.  854. 

title  to  water-covered  lands 


The  title  to  the  beds  of  navigable  wa- 
ters passed  to  the  several  states  on  their 
admission  as  states,  without  any  special 
grant,  for  the  benefit  of  the  public,  and  no 
general  law  has  been  made  by  the  legisla- 
ture in  regard  to  the  disposition  or  proper 
control  of  such  lands  for  the  general  pub- 
lic. Northern  Pac.  Ry.  Co.  v.  Hirzel,  29 
Ida.  438;   161  Pac.  854. 

The  title  to  the  beds  of  all  navigable 
streams  is  in  the  state,  held  by  it  for  the 
public,  and  the  right  of  a  riparian  owner, 
whether  an  individual  or  a  city,  extends 
only  to  high-water  mark.  Northern  Pac. 
Ry.  Co.  v.  Hirzel,  29  Ida.  438;  161  Pac. 
854. 

"Public  lands,"  so  referred  to  in  article 
9  of  the  state  constitution,  and  which  may 
be  disposed  of  by  the  state  land  board 
under  statutory  authority,  do  not  include 
the  beds  of  navigable  waters  or  lands 
under  such  waters  below  high-water  mark. 
Northern  Pac.  Ry.  Co.  v.  Hirzel,  29  Ida. 
438;   161  Pac.  854. 

The  state  never  parted  with  its  title, 
to  any  of  its  navigable  waters,  to  the  city 
of  Lewiston;  it  had  no  power  to  do  so; 
and  the  various  legislative  acts  granting 
to  that  city  certain  rights  in  regard  to 
designated  navigable  streams  are  to  be  so 
construed  as  not  to  permit  that  city  to 
interfere  with  the  public  right  of  naviga- 
tion. Northern  Pac.  Ry.  Co.  v.  Hirzel,  29 
Ida.  438;  161  Pac.  854. 

Grants  by  the  United  States,  under  the 
public  land  laws,  of  lands  bordering  on, 
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or  bounded  by,  navigable  waters  do  not, 
of  their  own  force,  convey  any  title  or 
right  below  high  water  mark.  Northern 
Pac.  Ry.  Co.  v.  Hirzel,  29  Ida.  438;  161 
Pac.  854. 

The  beds  of  the  Snake  and  the  Clear- 
water rivers,  these  being  navigable 
streams,  belong  to  the  state,  and  are  held 
for  the  benefit  of  the  public.  Northern 
Pac.  Ry.  Co.  v.  Hirzel,  29  Ida.  438;  161 
Pac.  854. 

NEGLIGENCE 

In  general 

A  defendant  who  was  negligent  can  not 
escape  liability  without  showing  contribu- 
tory negligence.  Graves  v.  Northern  Pac. 
Ry.  Co.,  30  Ida.  542;  166  Pac.  571. 

In  an  action  for  damages  for  personal 
injuries,  it  is  the  duty  of  the  court,  upon 
defendant's  motion,  to  grant  a  nonsuit, 
where  there  is  no  prima  facie  showing  of 
negligence.  Hargis  v.  Paulsen,  30  Ida.  571; 
166  Pac.   264. 

When  a  person  comes  upon  another's 
premises,  by  the  owner's  invitation,  for 
some  business  purpose  in  which  both  are 
concerned,  the  owner  is  bound  to  take 
care  that  the  premises,  and  all  the  appli- 
ances provided  by  him  as  incident  to  the 
use  of  the  premises,  are  safe  for  the  pur- 
poses for  which  they  are  to  be  used,  and, 
if  they  are  not  so,  to  give  due  warning  of 
the  fact.  Carr  v.  Wallace  Laundry  Co., 
—  Ida.  — ;  170  Pac.  107. 

The  plaintiff's  right  to  recover  damages 
for  a  personal  injury,  alleged  to  have  been 
caused  by  the  defendant's  negligence,  is 
not  to  be  defeated  where  he  presents  to 
the  jury  sufficient  facts  and  circumstances 
surrounding  the  occurrence  to  justify  a 
reasonable  juror  in  concluding  that  the 
thing  charged  was  the  prime  and  moving 
cause  of  the  injury,  although  another 
cause  or  reason  might  possibly  have  been 
the  true  cause  or  reason  for  it.  Sumey 
v.  Craig  M.  L.  Co.,  —  Ida.  — ;  170  Pac. 
112. 

As  a  question  of  fact 

Where  the  facts  are  disputed,  the  ques- 
tion of  negligence  becomes  a  question  of 
fact,  and,  under  proper  instructions,  must 
be  submitted  to  the  jury  where  reason- 
able and  prudent  men  might  disagree  as 
to   negligence;    this   principle    applies   to 


one  who  is  about  to  cross  a  railroad 
track,  with  an  automobile,  where  it  is  his 
duty  to  stop,  look,  and  listen.  Graves  v. 
Northern  Pac.  Ry.  Co.,  30  Ida.  542;  166 
Pac.  571. 

The  fact  that  testimony  has  been  given 
to  the  effect  that  a  set  screw  on  a  driving 
shaft  within  a  foot  from  the  ceiling  of  a 
laundry  was  plainly  visible  from  the  floor 
when  the  shaft  was  revolving,  is  not  con- 
clusive that  this  screw  was  an  obvious 
and  open  danger,  of  which  an  employee  to 
paint  the  ceiling  had  knowledge,  or  of 
which  he,  as  a  reasonably  prudent  per- 
son, while  performing  the  work,  should 
have  known,  the  question  is  one  of  fact 
for  the  jury.  Carr  v.  Wallace  Laundry 
Co.,  —  Ida.  — ;   170  Pac.  107. 

If  a  set  screw  protrudes  from  a  driving 
shaft  revolving  within  a  foot  of  a  laundry 
ceiling,  and  a  person  is  employed  by  the 
proprietor  to  come  into  the  laundry  and 
paint  the  ceiling,  it  is  for  the  jury  to 
decide  from  all  the  evidence  whether  the 
proprietor  has  provided  a  safe  place  for 
this  person  to  work  in  while  doing  the 
painting.  Carr  v.  Wallace  Laundry  Co., 
—  Ida.  — ;   170  Pac.  107. 

Contributory   negligence 

Where  a  workman,  painting  a  ceiling 
within  one  foot  of  which  a  driving  shaft 
revolves,  has  been  injured  as  the  result 
of  his  sleeve  being  caught  by  a  protrud- 
ing set  screw  on  the  shaft,  it  can  not  be 
said  as  a  matter  of  law  that  he  was  guilty 
of  contributory  negligence,  in  the  absence 
of  knowledge  on  his  part  of  the  existence 
of  the  set  screw,  or  unless,  as  a  reason- 
ably prudent  person,  he  should  have 
known  of  its  existence.  Carr  v.  Wallace 
Laundry  Co.,  —  Ida.  — ;   170  Pac.  107. 

Contributory  negligence  is  a  matter  of 
defense,  and  the  question  as  to  whether 
the  plaintiff  is  chargeable  with  it  is  one 
of  fact  for  the  jury  in  most  cases;  it  be- 
comes one  of  law,  entitling  the  defendant 
to  a  nonsuit,  only  when  the  plaintiff's 
evidence  is  reasonably  open  to  no  con- 
struction other  than  that  the  party  in- 
jured contributed  to  his  becoming  so  by 
his  own  conduct,  and  through  reckless- 
ness and  carelessness  acted  as  no  reason- 
ably prudent  person  would  have  acted 
under  the  circumstances.  Donovan  v. 
Boise  City,  —  Ida.  — ;  171  Pac.  670. 
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Sufficiency  of  evidence  to  support  a 
finding  that  a  person  killed  while  in  the 
act  of  crossing  a  railroad  track,  with  an 
automobile,  was  using  due  care  at  the 
time  and  was  not  guilty  of  contributory 
negligence.  Graves  v.  Northern  Pac.  Ry. 
Co.,  30  Ida.  542;  166  Pac.  571. 

NEW   TRIAL 

Necessity  of  motion  for.  See  Criminal 
Law. 

It  is  statutory  that  a  new  trial  may  be 
granted  only  in  case  the  former  hearing 
has  proceeded  to  a  verdict  or  its  equiva- 
lent, the  decision  of  an  issue  or  issues  of 
fact  by  a  court  or  referee.  Tucker  v. 
Hypotheek  M.  &  M.  Co.,  —  Ida.  — ;  173 
Pac.  749. 

A  judgment  of  nonsuit  necessarily  im- 
plies that  no  trial  has  been  had  on  an 
issue  of  fact;  hence,  after  such  a  judg- 
ment the  trial  judge  is  without  power  to 
entertain  or  sustain  a  motion  for  a  new 
trial.  Tucker  v.  Hypotheek  M.  &  M.  Co., 
—  Ida.  — ;   173  Pac.  749. 

Newly  discovered  evidence,  to  be  avail- 
able as  a  ground  for  an  application  for  a 
new  trial,  must  be  shown  by  the  appli- 
cant's affidavit  to  have  been  undiscovered 
or  impossible  of  production  at  the  trial 
had.  Amonson  v.  Stone,  30  Ida.  656;  167 
Pac.  1029. 

A  motion  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence,  is  properly 
denied  where  the  affidavits  in  support  of 
the  motion  show  that  such  evidence 
would  be  largely  cumulative,  or  that  it 
would  not  be  responsive  to  any  issue 
framed  by  the  pleadings.  St.  Regis  L. 
Co.  v.  Turner  L.  &  Mfg.  Co.,  30  Ida.  555; 
166   Pac.   254. 

NONSUIT 
See  Dismissal  and  Nonsuit. 

OFFICERS 

The  person  elected  to  an  office  does  not 
become  its  incumbent  until  he  actually 
qualifies.  Clark  v.  Wonnacott,  30  Ida.  98; 
162  Pac.  1074. 

A  vacancy  in  a  public  office  does  not 
occur  until  there  is  no  one  to  exercise  its 
duties.  Clark  v.  Wonnacott,  30  Ida.  98; 
162  Pac.  1074. 

The  object  of  the  statute  providing 
summary  proceedings  for  the  removal  of 


an  officer  guilty  of  charging  and  collect- 
ing illegal  fees  is  to  enable  an  individual, 
having  the  knowledge  that  an  officer  is 
using  his  official  position  as  a  medium  of 
extortion  and  wrong  to  oust  said  official. 
Corker  v.  Cowen,  30  Ida.  213;  164  Pac.  85; 
Corker  v.  Ake,  30  Ida.  218;  164  Pac.  87. 

OPTION 

See  Mines  and   Minerals. 

Ripens  into  contract,  when.  See  Con- 
tracts; Vendor  and  Purchaser. 

ORDERS 

See  Courts;   Judgment. 

In  any  part  of  the  state.     See  Courts. 

PARENT  AND  CHILD 

Right  to  custody  of  children.  See 
Guardian  and  Ward. 

PAROL   EVIDENCE 

Admissibility  of.  See  Evidence;  Refor- 
mation of  Instruments. 

« 

PARTIES 

If  a  corporation  is  a  necessary  party  to 
an  action  brought  by  a  stockholder  to 
enforce  a  director's  liability,  it  is  the 
court's  duty  to  bring  it  in,  to  the  end 
that  its  rights  may  be  fully  determined. 
Smith  v.  Rader,  —  Ida.  — ;    173  Pac.  970. 

PARTNERSHIP 

A*  partner  has  power  to  transact  the 
whole  business  of  the  firm  and  to  bind 
his  partners  as  entirely  as  himself; 
hence,  the  firm  is  bound  by  his  assign- 
ment in  good  faith  of  accounts  payable 
to  the  firm,  where  he  made  such  assign- 
ment to  a  creditor  of  the  firm  in  payment 
of  a  partnership  debt.  Bates  v.  Price,  30 
Ida.  521;   166  Pac.  261. 

The  payee  of  a  check  drawn  by  a  part- 
nership can  not  apply  it  to  the  pre-exist- 
ing debt  of  one  member  of  the  partner- 
ship except  by  consent  of  the  other 
members.  Redfield  v.  Wells,  —  Ida.  — ; 
173   Pac.   640. 

PATENT 

To  public  land,  presumption  as  to  reg- 
ularity of  proceedings.    See  Evidence. 

PAYMENT 

What  amounts  to.    See  Bills  and  Notes. 

Payment  of  irrigation  district  assess- 
ments   can     be     made    only    in     "lawful 
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money  of  the  United  States."  Holland  v. 
Avondale  Irr,  Dist,  30  Ida.  479;  166  Pac. 
259. 

Any  agreement,  by  the  treasurer  of  an 
irrigation  district,  to  accept  anything  but 
"lawful  money  of  the  United  States"  in 
payment  of  a  district  assessment,  is  a 
nullity.  Holland  v.  Avondale  Irr.  Dist.,  30 
Ida.  479;   166  Pac.  259. 

PHYSICIANS    AND   SURGEONS 

The  purpose  underlying  the  law  requir- 
ing physicians  and  surgeons  to  have  a 
license  to  exercise  those  callings  was  the 
protection  of  the  public  from  persons  who 
might  practice  upon  others  with  danger- 
ous drugs  and  instruments  without  Laving 
the  necessary  knowledge  and  skill.  State 
v.  Pite,  29  Ida.  463;  159  Pac.  118a. 

In  the  chapter  of  the  code  regulating  the 
practice  of  medicine  and  surgery,  the 
section  prohibiting  persons  from  engaging 
in  such  practice,  without  first  having  re- 
ceived a  license  to  do  so,  has  reference 
to  such  persons  only  as  come  within  the 
description  of  "physicians  and  surgeons," 
as  those  words  were  understood  in  this 
state  at  the  time  the  statute  was  passed; 
it  has  no  reference  to  practitioners  of 
branches  of  the  healing  art  that  had  not 
at  that  time  come  into  existence.  State  v. 
Fite,  29  Ida.  463;  159  Pac.  1183. 

There  is  no  law  in  this  state  whereby 
persons  who  would  engage  in  the  healing 
art,  as  "chiropractors,"  must  first  obtain 
a  license;  the  practice  of  "chiropractic" 
is  not  the  practice  of  medicine  and  sur- 
gery, as  defined  in  the  statute.  State  v. 
Fite,  29  Ida.  463;   159  Pac.  1183. 

Editorial  notes 

Whether  the  system  of  treatment 
known  as  "chiropractic"  is  within  the 
provisions  of  a  statute  regulating  "the 
practice  of  medicine,  surgery,  and  os- 
teopathy."  33  L.  R.  A.,  N.  S.,  179. 

The  "cosmopathic  method  of  healing" 
does  not  include  "chiropractic."  Common- 
wealth v.  Zimmerman,  221  Mass.  184;  108 
N.  E.  893;  Ann.  Cas.  1916A,  858. 

Massage  treatment  of  disease  as  prac- 
tice of  medicine.    Ann.  Cas.  1916A,  861. 

PLEADING 

See  Judgment. 


In   general 

An  allegation  in  an  answer,  intended  as 
an  affirmative  defense  and  counterclaim 
is,  at  the  trial  of  the  cause,  deemed  to-be 
controverted.  Drumheller  v.  Dayton,  29 
Ida.  552;    160  Pac.  944. 

In  an  action  by  a  state  insurance  com- 
missioner, to  recover  taxes  and  penalties, 
the  plaintiff  must  allege  in  his  complaint 
that  the  contracts  of  insurance  com- 
plained of  were  entered  into,  and  were  to 
be  performed  within  the  state.  Hyatt  v. 
Humbird  Lumber  Co.,  —  Ida.  — ;  173  Pac. 
1085. 

A  defective  statement  of  a  cause  of 
action  is  cured  by  a  verdict,  or  by  find- 
ings and  judgment.  The  Mode  v.  Myers, 
30  Ida.  159;   164  Pac.  91. 

In  an  action  on  a  contract  involving 
repairs  on  a  building,  a  stipulation  in 
which  contract  provides  for  an  inspection 
of  the  work,  the  plaintiff  should  allege 
the  inspection  in  his  complaint;  but  the 
defendant  can  take  'no  advantage  of  the 
defect  when  drawing  attention  to  it  for 
the  first  time  after  judgment.  Pendry  v. 
Brennan,  —  Ida.  — ;   169  Pac.  174. 

Construction 

Where  the  question  of  the  sufficiency 
of  the  facts  stated  in  the  complaint  to 
constitute  a  cause  of  action  is  raised  for 
the  first  time  after  judgment,  every  reas- 
onable intendment  is  indulged  in  favor 
of  the  sufficiency  of  the  complaint,  and 
all  inferences  of  fact  that  may  be  drawn 
from  the  allegations  must  be  deemed, 
within  reasonable  limits,  to  be  alleged  in 
order  to  sustain  the  judgment.  Newport 
Water  Co.  v.  Kellogg,  —  Ida.  — ;  174 
Pac.  602. 

Negative  pregnant 

Evidence  sought  to  be  introduced  under 
a  negative  pregnant  is  properly  excluded, 
since  such  a  pleading  raises  no  issue  that 
puts  the  parties  to  their  proof.  Bell  v. 
Stadler,  —  Ida,  — ;   174  Pac.  129. 

Amendments 

In  furtherance  of  justice  the  court  may, 
in  its  discretion,  permit  the  complaint  to 
be  amended  while  a  motion  for  a  nonsuit 
is  pending.  The  Mode  v.  Myers,  30  Ida. 
159;   164  Pac.  91. 
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Under  the  general  rule  that  amend- 
ments to  pleadings  are  allowed  in  the 
furtherance  of  justice,  a  complaint  will 
not  be  allowed  to  be  amended  when,  as 
so  amended,  it  would  fail  to  state  a  cause 
of  action.  Davis  v.  State,  30  Ida.  137;  163 
Pac.  373. 

Bill  of  particulars 

If,  in  a  suit  by  a  lumber  company 
against  a  person  who  agreed  to  cut  and 
deliver  timber  but  who,  after  receiving  ad- 
vances from  the  company,  abandoned  the 
contract,  the  complaint  is  demurred  to 
as  being  ambiguous  and  uncertain,  the 
plaintiff  may,  in  order  to  cure  the  uncer- 
tainty, file  a  bill  of  particulars  showing 
all  the  sums  advanced  by  it  and  the  cred- 
its due  to  the  defendant  for  logs  deliv- 
ered. Dover  Lumber  Co.  v.  Case,  —  Ida. 
— ;    170  Pac.  109. 

Genuineness  or  due   execution   of  written 
instrument 

The  genuineness  and  due  execution  of  a 
contract,  a  copy  of  which  is  set  out  in  an 
answer,  are  admitted  unless  the  same  are 
denied,  but  a  failure  to  so  deny  would 
not  prevent  the  plaintiff  from  taking  any 
position  to  avoid  the  effect  of  the  con- 
tract, so  long  as  such  position  is  not  in- 
consistent with  the  admission  of  the 
genuineness  and  due  execution  of  the 
contract.  Austin  v.  Brown  Bros.  Co.,  30 
Ida.  167;  164  Pac.  95. 

A  plaintiff  who  fails  to  file  an  affidavit 
denying  the  genuineness  or  due  execution 
of  written  instruments  pleaded  by  copy 
in  the  answer  is  precluded  from  intro- 
ducing evidence  attacking  either  the  gen- 
uineness or  the  due  execution  of  said 
instrument;  but  he  does  not,  by  such  fail- 
ure, admit  the  validity  of  the  instruments; 
he  may  still  show  that  they  are  void,  and 
consequently  of  no  effect.  Pettengill  v. 
Blackman,  30  Ida.  241;  164  Pac.  358.  ' 

Cure  by  subsequent  pleading 

In  a  suit  by  the  purchaser  to  rescind 
a  contract  to  sell  and  convey  real  estate, 
the  complaint  is  defective  if  it  fails  to 
show  performance  by  the  plaintiff  while 
alleging  lack  thereof  by  the  defendant; 
but  the  defendant  cures  the  defect  by 
pleading  a  general  denial  and  a  counter- 
claim, wherein  he  alleges  ability  and 
willingness  to  convey  on  the  plaintiff's 
paying   the   balance   due   under   the    con- 


tract; in  other  words,  the  defect  is  cured 
by  the  allegations  of  the  answer  to  the 
effect  that  the  agreement  has  been  in 
force  at  all  times  since  its  inception. 
Bell  v.   Stadler,  —  Ida.  — ;    174  Pac.  129. 

What  objections  are  never  waived 

There  are  two  objections  open  to  a  de- 
fendant which  he  does  not  waive  through 
failing  to  demur  or  answer;  namely,  ob- 
jection to  the  jurisdiction  of  the  court, 
and  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of 
action.     Newport  Water   Co.   v.   Kellogg, 

—  Ida.  — ;   174  Pac.  602. 

PRINCIPAL   AND  AGENT 

In   general 

Though  the  mortgagee  under  a  chattel 
mortgage  orally  authorizes  the  mortgagor 
to  sell  the  property  and  apply  the  pro- 
ceeds on  the  mortgage  debt,  this  does 
not  create  such  a  relation  of  principal 
and  agent  between  the  parties  as  to 
charge  the  mortgagee  with  a  payment 
made  on  account  of  such  sale,  where  such 
sale  was  never  consummated;  where  such 
payment  was  never  received  by  the  mort- 
gagee; and  where  the  party  who  made 
the  payment  did  not  understand  that  the 
mortgagor  was  acting  in  the  capacity  of 
agent  for  the  mortgagee.   Folen  v.  Saxton, 

—  Ida.  — ;   171  Pac.  669. 

One  who  admits  that  a  named  individ- 
ual looked  after  business  matters  for 
him  during  his  absence,  and,  where  he 
could  not  be  reached,  paid  orders  drawn 
on  the  person  so  admitting,  and  that  on 
his  accepting  orders  drawn  on  this  per- 
son such  orders  were  paid,  and  indeed, 
that  he  saw  to  his  business  generally, 
can  not  deny  that  this  individual  was  his 
agent.  Amonson  v.  Stone,  30  Ida.  656; 
167  Pac.  1029. 

The  apparent  scope  of  an  agents  au- 
thority, for  acts  done  within  which  the 
principal  is  answerable,  is  that  authority 
which  the  principal  holds  him  out  as 
possessing,  or  which  he  permits  the  agent 
to  represent  that  he  possesses,  and  which 
the  principal  is  estopped  to  deny. — Hud- 
son v.  Carlson,  —  Ida.  — ;  170  Pac.  100. 

Fraud   of  agent 

Fraud  done  by  an  agent,  is  done  within 
the  course  of  his  employment  where  such 
agent  is,  in  the  performance,  engaged  in 
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trying  to  promote  the  business  of  the 
principal  within  the  scope  of  the  authority 
conferred  upon  him  for  the  purpose.  Da- 
venport v.  Burke,  30  Ida.  599;  167  Pac. 
481. 

It  is  not  a  prerequisite  to  a  principal's 
responsibility  for  the  fraud  of  his  agent 
that  he  should  have  known  of  the  fraud 
when  perpetrated  or  that  he  should  have 
authorized  it.  Davenport  v.  Burke,  30 
Ida.  599;   167  Pac.  481. 

A  principal  may  not  disclaim  responsi- 
bility for  the  fraud,  of  one  relied  upon 
by  others  as  his  agent,  and  at  the  same 
time  retain  the  benefits  of  the  fraud. 
Davenport  v.  Burke,  30  Ida.  599;  167  Pac. 
481. 

Ratification  of  unauthorized  acts  of  agent 

A  person  ratifies  the  unauthorized  act 
or  contract  of  his  agent,  or  of  a  person 
assuming  to  be  such,  by  accepting  and 
confirming  it.  Blackwell  v.  Kercheval,  29 
Ida.  473;   160  Pac.  741. 

The  bare  fact  that  a  person  has  re- 
ceived or  enjoyed  benefit  from  an  act  or 
contract,  effected  by  another  person  as- 
suming to  represent  him,  does  not  pre- 
vent his  repudiating  what  was  done;  pro- 
vided, he  received  it  in  ignorance  of  the 
facts  surrounding  the  doing  of  such  act  or 
the  making  of  such  contract.  Blackwell 
v.  Kercheval,  29  Ida.  473;  160  Pac.  741. 

A  person  may  retain  benefits  coming 
to  him,  through  some  unauthorized  act  of 
his  agent,  and  yet  repudiate  the  act;  pro- 
vided, that  when  accepting  these  benefits 
he  was  without  knowledge  of  the  circum- 
stances of  the  act,  and,  on  receiving  the 
knowledge,  was,  through  no  fault  of  his 
own,  unable  to  place  himself  in  statu  quo. 
Blackwell  v.  Kercheval,  29  Ida.  473;  160 
Pac.  741. 

If  a  person  ratifies  the  act  of  a  self- 
assumed  agent  of  his,  the  ratification  re- 
lates back  to  the  time  the  act  was  done. 
Blackwell  v.  Kercheval,  29  Ida.  473;  160 
Pac.  741. 

In  order  that  a  ratification  may  be  com- 
plete, so  as  to  bind  the  principal  and  re- 
lease the  agent,  the  principal  must,  at  the 
time  of  it,  be  aware  of  all  the  material 
facts  relating  to,  or  in  any  manner  con- 
nected with,  the  unauthorized  act  or  con- 
tract. Blackwell  v.  Kercheval,  29  Ida.  473; 
160  Pac.  741. 


Where  letters  are  offered  in  evidence, 
for  the  purpose  of  showing  a  principal's 
ratification  of  an  unauthorized  act  of  his 
agent,  the  question  whether  they  have 
such  a  tendency  is  for  the  court  to  deter- 
mine. Blackwell  v.  Kercheval,  29  Ida. 
473;   160  Pac.  741. 

PROBATE  COURTS 

Appeal  to.     See  Courts. 

Appeal  from  judgment  of  to  district 
court.     See  Courts. 

PROHIBITION    DISTRICT 

What  is.     See  Intoxicating  Liquors. 

Fine  for  transporting  liquors  into.  See 
Criminal   Law. 

PROHIBITION,    WRIT    OF 

There  is  no  statute  authorizing  an  at- 
torney's fee  to  be  allowed  on  an  applica- 
tion for  a  writ  of  prohibition.  In  re 
Callahan;  Callahan  v.  Dunn,  30  Ida.  225; 
164  Pac.  356. 

The  writ  of  prohibition  will  not  be 
issued  on  the  petition  of  one  who  has  a 
plain,  speedy,  and  adequate  remedy  at 
law.  Little  v.  Broxon,  —  Ida.  — ;  170 
Pac.  918. 

PUBLIC   LANDS 

"Public   lands"  and  "public  domain" 

The  terms  "public  lands"  and  "public 
domain"  are  used  in  the  federal  statutes 
and  decisions  to  designate  only  such  lands 
as  are  subject  to  sale,  or  disposal  other- 
wise, under  the  general  laws  of  the  na- 
tional government,  or  of  the  states,  and 
are  not  held  back  or  reserved  for  any 
special  or  governmental  purpose.  North- 
ern Pac.  Ry.  Co.  v.  Hirzel,  29  Ida.  438; 
161  Pac.  854. 

Effect  of  relinquishment 

One  who  proposes  to  claim  title  to  pub- 
lic land  by  adverse  possession  can  not 
rely  in  part  on  the  possession  had  by 
his  predecessor  in  occupancy,  if  that  per- 
son had  relinquished  the  land  to  the  gov- 
ernment; a  relinquishment  turns  the  land 
back  to  the  United  States,  and  with  it 
every  right,  possessory  or  otherwise,  that 
the  entryman  enjoyed.  Hemphill  v.  Moy, 
—  Ida.  — ;   169  Pac.  288. 
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Pasturage — prohibitory   statute 

Section  6872,  Rev.  Codes,  which  pro- 
hibits the  herding,  grazing,  or  pasturing 
of  sheep  upon  a  cattle  range,  is  not  un- 
constitutional. State  v.  Butterfield,  30 
Ida.  415;   165  Pac.  218. 

The  question  of  whether  a  man  is  com- 
mitting a  crime  by  herding  his  sheep 
upon  a  certain  range  depends  upon  the 
character  of  that  range;  and  such  char- 
acter, in  turn,  depends  upon  the  past  acts 
and  attitude  of  the  cattle  men  and  sheep 
men  in  regard  to  it.  State  v.  Butterfield, 
30  Ida.  415;  165  Pac.  218. 


cattle  range 

If  the  usual  and  customary  use  of  a 
range  has  been  for  cattle,  then  it  is  a 
cattle  range;  but  if  the  usual  and  cus- 
tomary use  of  the  range  has  been  for 
sheep,  then  it  is  not  a  "cattle  range." 
State  v.  Butterfield,  30  Ida.  415;  165  Pac. 
218. 

abandonment 


The  exclusive  right  to  use  a  range  can 
be  abandoned  by  the  act  of  cattle  men 
not  only  by  entirely  ceasing  to  use  it,  but 
by  permitting  the  customary  grazing  of 
sheep  upon  the  land  in  common  with  the 
cattle  without  protest;  hence,  proof  of  the 
joint  use  of  a  range  by  both  cattle  and 
sheep  may  be  considered  by  the  jury  in 
determining  whether  or  not  the  cattle 
men  had  abandoned  their  claim  to  the 
range  as  a  cattle  range,  and  the  jury 
should  be  so  instructed.  State  v.  Butter- 
field, 30  Ida.  415;   165  Pac.  218. 

If  cattle  men  and  sheep  men  jointly  use 
a  range,  in  the  usual  and  customary  man- 
ner of  using  it,  for  a  period  of  time  long 
enough  to  create  a  custom,  then  the  herd- 
ing or  grazing  of  sheep  upon  such  range 
is  not  unlawful,  where  the  cattle  men 
know  of  such  joint  use  and  do  not  protest 
against  such  use  of  the  range  for  sheep, 
nor  claim  a  prior  and  exclusive  right  to 
the  same,  even  though  it  be  a  fact  that, 
before  such  customary  joint  use  for  both 
sheep  and  cattle,  the  land  was  used  ex- 
clusively for  cattle.  State  v.  Butterfield, 
30  Ida.  415;   165  Pac.  218. 


cattle  and  sheep  range 

If  the  usual  and  customary  use  of  a 
range  has  been  by  both  cattle  and  sheep, 
then  it  is  not  a  "cattle  range,"  but  a  cattle 


and  sheep  range.     State  v.  Butterfield,  30 
Ida.  415;   165  Pac.  218. 

Highway  across 

The  power  to  establish  highways  rests, 
inherently,  in  the  legislature  and  not  in 
the  board  of  county  commissioners,  and 
the  right  can  be  exercised  only  in  such 
manner  as  the  legislature  prescribes; 
hence,  to  give  validity  to  the  act  of  a 
board  of  county  commissioners  in  laying 
out  a  highway,  whether  it  be  upon  the 
public  domain  or  over  private  property, 
the  board  must  conform,  substantially,  to 
the  law  giving  it  such  authority,  such  as 
requiring  a  petition  and  bond,  and  ap- 
pointing viewers,  etc.  Gooding  Highway 
Dist.  v.  Idaho  Irr.  Co.,  30  Ida.  232;  164 
Pac.  99. 

A  mere  order  of  the  board  of  county 
commissioners,  entered  of  record  and 
declaring  all  section  lines  within  certain 
townships  in  a  designated  county  to  be 
public  highways,  is  not  a  substantial  com- 
pliance with  the  statute  concerning  the 
establishment  of  highways.  Gooding  High- 
way Dist.  v.  Idaho  Irr.  Co.,  30  Ida.  232;  164 
Pac.  99. 

School    and    university    lands — disposition 
of  funds 

The  various  school  and  college  funds, 
arising  out  of  national  land  grants  to  the 
state,  are  made  available  for  their  spe- 
cial purposes  only  through  methods  pro- 
vided by  the  legislature,  notwithstanding 
that  they  are  trust  funds  and  hence  not, 
in  strictness,  subject  to  appropriation  by 
the  state.  Evans  v.  Van  Deusen,  —  Ida. 
— ;    174   Pac.   122. 

The  appropriation  bill  of  1917,  for  edu- 
cational purposes,  provides  that  all  funds 
received  by  and  for  the  use  of  any  of  the 
institutions  named  therein,  except  federal 
aid  received  from  the  national  govern- 
ment, shall  be  turned  in  to  the  state 
treasurer  every  month  by  the  board  or 
institution  receiving  them,  so  that  the 
treasurer  may  place  them  to  the  credit 
of  the  board  or  institution  which  he  finds 
they  properly  belong  to.  Evans  v.  Van 
Deusen,  —  Ida.  — ;   174  Pac.  122. 

The  act  of  1917,  chap.  70,  p.  215,  relat- 
ing to  appropriations  for  educational  pur- 
poses, contains  no  provision  whereby 
funds  belonging  to  the  University,  the 
Agricultural  College,  the  Scientific  School, 
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the  Normal  School,  the  Industrial  Train- 
ing School,  or  the  Technical  Institute 
shall  be  transferred  to  any  other  fund 
in  the  treasury.  Evans  v.  Van  Deusen, 
—  Ida.  — ;    174  Pac.  122. 

Grant  in  aid  of  railroad 

The  contracting  by  a  state  with  the 
general  government  for  the  segregation  of 
lands  from  the  public  domain,  under  the 
Carey  Act,  effects  a  reservation  of  such 
lands  from  sale  by  the  government,  and 
they  cease  to  be  public  lands,  within  the 
meaning  of  the  act  of  congress  granting 
to  railroad  companies  rights  of  way- 
through  the  public  domain;  hence,  such 
lands  can  not  thereafter  be  acquired  for 
right  of  way  purposes  under  the  act  of 
congress  of  March  3,  1875.  Oregon  Short 
Line  R.  Co.  v.  Williams,  30  Ida.  715;  168 
Pac.  14. 

The  effect  of  the  section  of  the  act  of 
congress,  of  July  2,  1864,  whereby  the 
Northern  Pacific  Railroad  Company  ac- 
quired a  right  of  way  over  the  public 
lands,  was  to  grant  a  limited  fee,  upon  an 
implied  condition  of  reverter  in  the  event 
that  the  company  ceased  to  retain  the 
land  for  the  purpose  for  which  it  was 
granted.  Crandall  v.  Goss,  30  Ida.  661; 
167  Pac.  1025. 

Homestead 

The  federal  statutes  relative  to  public 
lands  exempt  lands  acquired  under  the 
homestead  laws  from  attachments  for  any 
debt  contracted  by  the  settler  prior  to  the 
issue  of  the  patent.  Fidelity  State  Bank 
v.  Miller,  29  Ida.  777;  162  Pac.  244. 

Townsites 

Where  the  mayor,  or  other  officer  of  a 
municipality,  who  has  entered  lands  under 
the  townsite  laws  or  who  is  trustee  for 
the  execution  of  the  trust  in  that  behalf, 
is  succeeded,  in  holding  the  trust,  by  his 
successor  in  office,  this  successor  having 
as  full  authority  as  he  to  execute  the 
trust,  it  is  the  latter's  duty,  on  a  proper 
application,  made  by  one  claiming  part  of 
this  land  by  adverse  possession  for  five 
years,  to  grant  the  title  to  the  applicant, 
where  there  appears  to  be  no  record  title 
in  another  and  the  requisite  proof  of  ad- 
verse possession  is  made.  Robinson  v. 
Lemp,  29  Ida.  661;   161  Pac.  1024. 


Rights  of  state  land   board 

The  rights  of  the  state  land  board  are 
confined  to  lands  expressly  granted  by 
the  act  of  congress  and  to  such  lands  as 
are  subject  to  settlement  and  sale.  North- 
ern Pac.  Ry.  Co.  v.  Hirzel,  29  Ida.  438; 
161  Pac.  854. 

Patents 

After  a  land  survey  and  the  plat  thereof 
have  been  approved  by  the  general  land 
office,  which  plat  becomes  by  reference 
a  part  of  the  description  in  'a  patent 
issued  by  the  government,  neither  can  be 
called  in  question  in  a  collateral  proceed- 
ing.   Saia  v.  Crane,  —  Ida.  — ;  170  Pac.  92. 

If  land,  covered  by  a  patent  issued  by 
the  government,  is  described  according 
to  the  official  plat  of  the  survey  returned 
by  the  surveyor-general,  the  plat  becomes 
an  integral  part  of  the  description,  and  is 
binding  on  all  persons  who  obtain  title 
by  reference  thereto.  Sala  v.  Crane,  — 
Ida.  — ;    170  Pac.  92. 

If  a  land  patent  issued  by  the  govern- 
ment recites  that  the  land  is  conveyed 
"according  to  the  official  plat  of  the  sur- 
vey of  the  land  returned  to  the  general 
land  office  by  the  surveyor-general,"  these 
words  have  reference  to  the  description 
as  well  as  to  the  quantity  of  the  land. 
Sala  v.  Crane,  —  Ida.  — ;  170  Pac.  92. 

Conclusiveness   of  action   of   land   depart- 
ment 

In  proceedings  for  the  alienation  of 
public  lands,  the  action  of  the  land  de- 
partment on  matters  of  fact  cognizable 
by  it  is,  in  the  absence  of  fraud  or  impo- 
sition, or  mistake,  conclusive.  Clear  Lake 
P.  &  I.  Co.  v.  Chriswell,  —  Ida.  — ;  173 
Pac.  326. 

The  decision  of  the  land  department  as 
to  the  actual  physical  character  of  land 
under  consideration  is  not  subject  to  re- 
view by  the  courts.  Clear  Lake  P.  &  I. 
Co.  v.  Chriswell,  —  Ida.  — ;   173  Pac.  326. 

The  presumption  of  regularity  attend- 
ing the  issuance  of  a  patent  for  public 
land  can  not  be  overcome  by  an  ex  parte 
affidavit  sworn  to  five  years  afterward. 
Clear  Lake  P.  &  I.  Co.  v.  Chriswell,  — 
Ida.  — ;  173  Pac.  326. 
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Assessment  of  properties  of.  See  Taxa- 
tion. 
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PUBLIC   UTILITIES 

Assessment  of  properties  of.  See  Taxa- 
tion. 

PUBLIC  UTILITIES  COMMISSION 

The  statutes  confer  upon  the  public 
utilities  commission  a  limited  jurisdiction 
over  certain  kinds  and  classes  of  property 
for  the  specific  purpose  of  placing  a  valu- 
ation upon  property,  tangible  and  intan- 
gible, which  is  used,  or  is  useful,  in  con- 
ducting the  business  of  public  utilities. 
Northwest  L.  &  W.  Co.  v.  Alexander,  29 
Ida.  557;  160  Pac.  1106. 

The  findings  of  the  public  utilities  com- 
mission, resulting  from  its  investigations 
to  determine  the  value  of  property  used 
and  useful  in  the  operation  of  a  particu- 
lar public  utility,  is  subject  to  appeal. 
Northwest  L.  &  W.  Co.  v.  Alexander,  29* 
Ida.  557;  160  Pac.  1106. 

QUESTIONS 

On  appeal  from  judgment  of  probate 
court  to  district  court.     See  Courts. 

QUIETING  TITLE 

The  title  to  the  bed  of  a  navigable 
stream  should  not  be  quieted  in  any  par- 
ticular person;  below  the  natural  or  aver- 
age high. water  mark,  the  state  holds  the 
title  for  the  use  and  benefit  of  the  whole 
people.-  Northern  Pac.  Ry.  Co.  v.  Hirzel, 
29  Ida.  438;  161  Pac.  854. 

If  a  judgment  debtor  fraudulently  con- 
veys real  property,  the  judgment  creditor 
has  the  right  to  levy  upon  and  to  sell  any 
interest,  not  exempt  by  law,  that  such 
judgment  debtor  may  have  in  the  prop- 
erty, whether  legal  or  equitable,  and,  if 
the  judgment  creditor  becomes  the  pur- 
chaser at  the  execution  sale,  he  is  entitled 
to  bring  an  action  to  quiet  title  to  the 
property  so  purchased.  The  Mode  v. 
Myers,  30  Ida.  159;  164  Pac.  91. 

In  a  suit  to  quiet  title  the  plaintiff  has 
a  right  to  have  determined  every  adverse 
interest,  and  any  one  claiming  to  hold  any 
interest  in  the  property  which  would  be 
adverse  to  the  plaintiff's  interest  may  be 
required  to  come  in  and  set  up  the  nature 
of  his  interest  and  its  source;  the  interest 
of  a  mortgagee  is  an  interest  adverse  to 
the  holder  of  a  legal  title.  Pettengill  v. 
Blackman,  30  Ida.  241;   164  Pac.  358. 


The  statute  giving  the  right  of  suit  to 
determine  a  claim  of  title  by  adverse  pos- 
session is  available  to  an  occupant  of 
public  land  as  against  a  person  who  is  not 
a  grantee  from  the  government.  Crandall 
v.  Goss,  30  Ida.  661;   167  Pac.  1025. 

RAILROADS 

See  Commerce. 

Questioning  policy  of  law.  See  Consti- 
tutional Law. 

Location  of  road 

A  railroad  company  can  not,  through  a 
mere  survey  and  marking  of  the  line  by  an 
engineer,  make  a  location  so  as  to  give  it 
title  as  against  another  railroad  company, 
but  it  must,  by  formal  corporate  action, 
adopt  and  establish  some  definite  route; 
the  engineer  is  not  the  company  and  the 
right  of  eminent  domain  does  not  reside 
in  him.  Blackwell  Lumber  Co.  v.  Empire 
Mill  Co.,  29  Ida.  421;   160  Pac.  265. 

Interests  in   land 

Inasmuch  as  the  city  of  Lewiston  by 
ordinance  vacated  a  street  for  the  use  of 
the  Northern  Pacific  Railway  Company, 
its  successors  and  assigns,  there  was 
granted  to  that  company  an  easement, 
and  not  a  mere  license,  irrevocable  so 
long  as  the  company,  or  its  assigns,  oc- 
cupy the  street  for  railroad  purposes. 
(On  petition  for  rehearing.)  Northern 
Pac.  Ry.  Co.  v.  Hirzel,  29  Ida.  438;  161 
Pac.  854. 

The  Northern  Pacific  Railway  Company, 
having  the  legal  title  to  landed  property, 
in  Lewiston,  touching,  at  points,  the  banks 
of  the  Snake  and  the  Clearwater  rivers, 
is  the  riparian  owner  at  such  points;  it 
has  therefore  the  right  of  a  riparian 
owner,  as  well  as  the  right  of  other  citi- 
zens of  access  to  and  egress  from  the 
waters  of  those  rivers,  subject  to  the 
right  and  easement  of  other  citizens  of 
the  state  in  those  waters.  (On  petition 
for  rehearing.)  Northern  Pac.  Ry.  Co.  v. 
Hirzel,  29  Ida.  438;   161  Pac.  854. 

Lien  on   property  of 

There  is  no  statute  authorizing  a  lien 
on  property  of  a  railroad  company  in 
favor  of  a  boarding  house  keeper  for 
board  furnished  to  employees  of  a  con- 
tractor engaged  in  the  construction  of  a 
railroad  grade  or  works.  Fenn  v.  Latour 
Creek  Ry.  Co.,  29  Ida.  521;   160  Pac.  941. 
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Accidents   at   crossings 

It  is  negligence  per  se  for  a  railroad 
company  not  to  comply  with  the  statute 
that  requires  it  to  ring  a  bell  or  to  sound 
a  whistle  when  approaching  a  place 
where  its  road  crosses  a  street,  road,  or 
highway.  Graves  v.  Northern  Pac.  Ry. 
Co.,  30  Ida.  542;  166  Pac.  571. 

A  person  who  crosses  a  railroad  track 
is  required  to  exercise  such  care  as  would 
be  exercised  by  a  man  of  ordinary  pru- 
dence under  like  circumstances.  Graves 
v.  Northern  Pac.  Ry.  Co.,  30  Ida.  542;  166 
Pac.  571. 

The  presumption  is  that  a  person  killed 
while  attempting  to  cross  a  railroad  track 
was  exercising  due  and  proper  care  for 
his  own  protection.  Graves  v.  Northern 
Pac.  Ry.  Co.,  30  Ida.  542;  166  Pac.  571. 

Where  the  facts  are  disputed,  the  ques- 
tion of  negligence  becomes  a  question  of 
fact,  and,  under  proper  instructions,  must 
be  submitted  to  the  jury  where  reason- 
able and  prudent  men  might  disagree  as 
to  negligence;  this  principle  applies  to 
one  who  is  about  to  cross  a  railroad 
track,  with  an  automobile,  where  it  is  his 
duty  to  stop,  look,  and  listen.  Graves  v. 
Northern  Pac.  Ry.  Co.,  30  Ida.  542;  166 
Pac.  571. 

There  is  no  arbitrary  rule  as  to  when 
or  where  a  traveler,  who  is  about  to  cross 
a  railroad  track,  must  stop,  look,  and  lis- 
ten; much  depends  upon  the  circum- 
stances of  each  case;  it  can  not  be  said 
that  a  failure  to  stop,  look,  and  listen 
constitutes  negligence  per  se.  Graves  v. 
Northern  Pac.  Ry.  Co.,  30  Ida.  542;  166 
Pac.  571. 

Injuries  to  animals 

It  is  the  duty  of  a  railroad  company  to 
erect  and  maintain  fences,  with  gates  at 
private  crossings,  at  places  where  it  is 
required  to  fence;  these  gates  are  a 
part  of  the  fence  and  must  be  kept  closed, 
so  far  as  third  persons  and  the  public 
are  concerned,  so  as  to  afford  equal  pro- 
tection from  stock  getting  on  its  road  at 
such  places,  as  at  other  places.  Sacca- 
monno  v.  Great  Northern  Ry.  Co.,  30  Ida. 
513;  166  Pac.  267. 

Under  the  act  of  1911,  amending  the 
law  requiring  railroad  companies  to 
erect  fences,  etc.,  at  points  along  their 
tracks,   such   a   company   must   maintain 


cattle  guards  at  highway  crossing  up  to 
which  it  has  fenced  its  track,  without  re- 
gard to  whether  the  fencing  has  been 
done  voluntarily  or  in  obedience  to  the 
law.  Strong  v.  Oregon  Short  Line  R.  Co., 
—  Ida.  — ;   169  Pac.  179. 

Actions 

If  a  person  riding  on  a  railway  car  as 
a  trespasser  is  shot  by  one  of  the  com- 
pany's servants,  so  that  he  falls  from  the 
rapidly  moving  train  and  is  run  over  and 
injured,  these  facts,  if  testified  to  in  a 
subsequent  action  by  him  against  the 
company,  justify  the  trial  court's  denial 
of  a  motion  for  a  directed  verdict.  Palcher 
v.  Oregon  Short  Line  R.  Co.,  —  Ida.  — ; 
169  Pac.  298. 

RAPE 

Consideration  of  testimony  in  prosecu- 
tion for.     See  Witnesses. 

Where,  in  a  trial  for  rape,  the  testi- 
mony of  the  prosecuting  witness,  a  child 
of  eleven,  is  contradictory  and  partly  in- 
credible, it  need  not  all  be  rejected,  but 
the  jury  may  be  left  to  discriminate  be- 
tween the  probable  and  improbable  state- 
ments. State  v.  Harp,  —  Ida.  — ;  173  Pac. 
1148. 

RECEIVERS 

A  receiver's  order  to  take  into  his  pos- 
session certain  property  of  a  livery  sta- 
ble business  is  confined  to  things  and 
chattels  similar  in  some  respects  to  the 
other  things  and  chattels  specifically  de- 
scribed and  relating  to  and  used  in  the 
livery  business;  he  has  no  authority 
under  such  an  order  to  collect  outstand- 
ing accounts  or  bills  receivable;  the 
doctrine  of  noscitur  a  sociis  applies. 
Bates  v.  Price,  30  Ida.  521;  166  Pac.  261. 

A  receiver  who,  without  authority,  col- 
lects outstanding  accounts  or  bills  re- 
ceivable, does  so  in  his  private  capacity 
and  is  answerable  for  the  amounts  col- 
lected. Bates  v.  Price,  30  Ida.  521;  166 
Pac.  261. 

RECORD 

On  appeal.    See  Appeal  and  Error. 

REFERENDUM 

Editorial  notes 

Initiative  and  referendum.  L.  R.  A. 
1917B,  15. 
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REFORMATION  OF  INSTRUMENTS 

Where  one  party  to  a  controversy  seeks 
the  reformation  of  a  contract,  it  is  not 
necessary  for  him,  as  a  condition  prece- 
dent, to  put  the  other  party  in  statu  quo, 
where  he  has  not  received  from  him  any- 
thing of  benefit  that  he  would  not  be  en- 
titled to  under  the  instrument  as  re- 
formed. Bowers  v.  Bennett,  30  Ida.  188; 
164  Pac.  93. 

Xo  prior  demand  need  be  made  for  the 
reformation  of  an  instrument,  where  it 
is  plain  that,  if  made,  it  would  be  refused; 
the  law  does  not  require  an  idle  act  to 
be  done.  Bowers  v.  Bennett,  30  Ida.  188; 
164  Pac.  93. 

Where  the  suit  brought  to  reform  an 
instrument  is  incidental  to  another  ac- 
tion, no  prior  demand  for  reformation 
need  be  made.  Bowers  v.  Bennett,  30 
Ida.  188;  164  Pac.  93. 

Parol  evidence  is  admissible  to  show 
that,  by  reason  of  a  mistake,  a  written 
instrument  does  not  truly  express  the  in- 
tention of  the  parties;  a  mistake  of  the 
scrivener  whereby  he  fails  to  carry  out 
the  agreement  of  the  parties  may  be  cor- 
rected. Bowers  v.  Bennett,  30  Ida.  188; 
164  Pac.  93. 

The  requirement  that  a  party  must  es- 
tablish his  case  "beyond  a  reasonable 
doubt"  applies  only  to  criminal  cases;  it 
is  inapplicable  to  a  suit  for  the  reforma- 
tion of  a  contract.  Bowers  v.  Bennett, 
30  Ida.  188;   164  Pac.  93. 

RELINQUISHMENT 
See  Public  Lands. 

REMOVAL   OF   CAUSES 

Where  the  employee  of  a  foreign  corpo- 
ration has  brought  a  damage  suit  against 
his  employer,  based  on  its  alleged  negli- 
gence under  the  law  of  master  and  ser- 
vant, and  has  made  the  corporation's  fore- 
man, who  is  a  resident  of  the  state,  a 
codefendant,  the  trial  court  may,  if  the 
corporation  applies  for  a  removal  of  the 
cause  to  a  federal  court,  on  the  ground 
of  diversity  of  citizenship,  deny  the  appli- 
cation regardless  of  whether  the  fault 
charged  to  the  foreman  was  nonfeasance, 
misfeasance,  or  malfeasance.  Sumey  v. 
Craig  M.  L.  Co.,  —  Ida.  — ;   170  Pac.  112. 

Where  the  employee  of  a  foreign  cor- 
poration    has     brought     a     damage     suit 


against  his  employer,  based  on  its  al- 
leged negligence  under  the  law  of  master 
and  servant,  and  has  made  the  corpora- 
tion's foreman,  who  is  a  resident  of  the 
state,  a  codefendant,  the  trial  court,  in 
denying  the  defendant's  application  for 
the  removal  of  the  cause  to  a  federal 
court,  need  not  satisfy  itself  as  to  the 
theory,  developed  by  the  complaint,  of 
the  joinder  of  parties;  the  plaintiff's  mo- 
tive in  making  the  foreman  a  codefendant 
is  immaterial.     Sumey  v.  Craig  M.  L.  Co., 

—  Ida.  — ;  170  Pac.  112. 

Where  the  employee  of  a  foreign  corpo- 
ration has  brought  a  damage  suit  against 
his  employer,  based  on  its  alleged  negli- 
gence under  the  law  of  master  and  ser- 
vant, and  has  made  the  corporation's  fore- 
man, who  is  a  resident  of  the  state,  a 
codefendant,  for  the  purpose,  as  con- 
tended on  the  defendants'  part,  of  pre- 
venting the  removal  of  the  cause  to  a 
federal  court,  it  is  not  required  that  the 
trial  court  grant  an  application  for  such 
removal  after  there  has  been  a  judgment 
of  nonsuit  in  favor  of  the  foreman,  the 
same  not  having  been  given  with  the 
plaintiff's  consent.  Sumey  v.  Craig  M.  L. 
Co.,  —  Ida.  — ;   170  Pac.  112. 

If  the  plaintiff,  in  good  faith,  insists  on 
the  joint  liability  of  all  the  defendants 
throughout  the  trial,  and  the  complaint 
is  dismissed  upon  the  merits  as  to  such 
as  are  citizens  of  his  state,  the  remaining 
defendants  can  not  then  remove  the  case; 
the  right  to  remove  is  not  contingent  on 
the  aspect  which  the  case  assumes  from 
the  facts  developed  on  the  merits  of  the 
issue   tried.     Sumey  v.   Craig   M.   L.   Co., 

—  Ida.  — ;   170  Pac.  112. 

REPLEVIN 

In    general 

The  mortgagor  of  personal  property  has 
at  once  the  ownership  and  the  possession 
of  the  property,  and  services  by  him  in 
respect  to  it  do  not  entitle  him  to  com- 
pensation from  the  mortgagee,  as  if  the 
latter  were  the  owner.    Folen  v.   Saxton, 

—  Ida.  — ;    171   Pac.  669. 

Actions 

A  plaintiff  who  has  not  acquired  any 
interest  in  certain  promissory  notes,  nor 
any  right  to  their  possession,  because  of  a 
want  of  delivery  can  not  maintain  an 
action   of  claim   and   delivery  to   recover 
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their  possession.     Lewis  County  v.  State 
Bank,  —  Ida.  — ;  170  Pac.  98;  —  Ida.  — ; 

170  Pac.  100. 

The  defendant,  in  an  action  on  a  claim 
and  delivery  bond,  who  was  the  plaintiff 
in  the  original  proceeding,  is  bound  by 
the  statement,  as  to  the  value  of  the 
property,  made  in  his  claim  and  delivery 
affidavit.      Folen   v.    Saxton,   —   Ida.   — ; 

171  Pac.  669. 

In  an  action  on  a  claim  and  delivery 
bond,  the  sureties  are,  above  the  value 
of  the  property  taken  but  within  the  pen- 
alty of  the  bond,  liable  for  costs  incurred 
in  the  original  action.  Folen  v.  Saxton, 
—  Ida.  — ;  171  Pac.  669. 


■measure   of  damages 


The  measure  of  damages  in  replevin,  if 
the  property  taken  has  a  usable  value,  is 
the  intrinsic  worth  of  the  property  at  the 
time  of  the  taking,  and  in  addition  the 
reasonable  value  of  its  use  from  that  time 
to  the  time  when  judgment  is  given. 
Tannahill  v.  Lydon,  —  Ida.  — ;  173  Pac. 
1146. 

verdict 

In  actions  for  claim  and  delivery  the 
verdict  need  not  be  in  the  alternative. 
Tannahill  v.  Lydon,  —  Ida.  . — ;  173  Pac. 
1146. 

judgment 


A  judgment  in  claim  and  delivery,  for 
a  return  of  the  property  or  for  its  value 
and  for  damages  for  the  taking,  is  a 
judgment  in  the  alternative,  and  is  not 
indefinite  as  to  the  amount  upon  which 
interest  is  to  be  computed.  Tannahill  v. 
Lydon,  —  Ida.  — ;    173  Pac.  1146. 

Attorneys'  fees,  stipulated  for  in  a 
chattel  mortgage,  to  become  due  upon 
foreclosure,  become  part  of  the  indebted- 
ness secured,  and  may  be  included  in  a 
judgment  on  the  bond  given  in  replevin 
following  tlie  foreclosure.  Folen  v.  Sax- 
ton, —  Ida.  — ;   171  Pac.  669. 

REVIEW,    WRIT    OF 

See  Certiorari. 

Not  a  proper  remedy,  when.  See  Man- 
damus. 

Rulings  subject  to.     See  Taxation. 

The  constitutionality  of  a  statute  can 
not    be    attacked    on    a    writ    of    review, 


either  in  the  court  below  or  on  appeal. 
Weiser  Nat.  Bank  v.  Washington  County, 
30  Ida.  332;    164  Pac.  1013. 

REWARDS 

See  B.  M.  Co.'s  Cumulative  Code  Anno- 
tations, ante,  §  7540. 

Editorial   notes 

Right  of  public  officer  to  reward.  Ann. 
Cas.  1912C,  1294;   11  L.  R.  A.  398. 

Sufficiency  of  performance  to  entitle 
person  to  reward.  Ann.  Cas.  1915B,  667; 
8  Am.  &  Eng.  Ann.  Cas.  860. 

Knowledge  of  offer  as  prerequisite  to 
right  to  reward.    Ann.  Cas.  1915B,  671. 

SALES 

See  Mines  and  Minerals. 

In  general 

False  representations  in.     See  Fraud. 

Without  having  a  license.  See  Con- 
tracts. 

Competent  ^evidence  as  to  sale  of  fruit 
trees.     See  Evidence. 

If,  in  a  contract  for  the  sale  of  nursery 
stock,  there  is  a  provision  that  "any 
stock  which  does  not  prove  to  be  true  to 
name  as  labeled  is  to  be  replaced  free 
or  purchase  price  refunded,"  that  provi- 
sion applies  only  to  such  mistakes  as  are 
liable  to  occur  in  the  substantial  per- 
formance of  the  contract.  Austin  v.  Brown 
Bros.  Co.,  30  Ida.  167;  164  Pac.  95. 

Warranties 

An  express  warranty  of  the  thing  sold, 
made  by  the  seller  to  the  buyer  in  order 
to  effect  the  sale,  is  binding  on  the  seller 
even  though  made  in  good  faith.  Raft 
River  L.  &  L.  Stock  Co.  v.  Laird,  30  Ida. 
804;    168,  Pac.   1074. 

An  express  warranty  of  soundness, 
given  by  the  seller  of  a  horse  to  the 
buyer,  does  not  impose  upon  the  buyer 
the  duty  of  ascertaining  the  fact  of  sound- 
ness for  himself  before  accepting  the 
horse.  Raft  River  L.  &  L.  Stock  Co.  v. 
Laird,  30  Ida.  804;   168  Pac.  1074. 

In  an  action  arising  out  of  a  sale  of 
fruit  trees  and  out  of  a  breach  of  war- 
ranty, express  or  implied,  that  the  trees 
are  of  the  sort  represented,  the  measure 
of  damages  is  the  difference  in  value  be- 
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tween  the  orchard  actually  grown  from 
the  trees  delivered,  as  developed  at  the 
next  planting  time  after  discovery  of  the 
breach,  and  what  the  orchard  would  have 
been  had  the  trees  turned  out  as  repre- 
sented. Graham  v.  Brown  Bros.  Co.,  30 
Ida.  651;   168  Pac  9. 

Performance  and  damages 

If  the  seller  of  young  fruit  trees  pre- 
pares a  contract  to  be  signed  by  the 
buyer,  such  a  contract  for  the  sale  of 
nursery  stock  contains  an  implied  condi- 
tion precedent,  requiring  a  substantial 
performance  by  the  seller,  for  breach  of 
which  the  buyer  is  entitled  to  recover 
compensatory  damages.  Austin  v.  Brown 
Bros.  Co.,  30  Ida.  167;  164  Pac.  95. 

A  party  who  has  failed  to  perform  his 
contract  in  full,  to  deliver  logs,  may.  re- 
cover compensation  for  the  logs  delivered 
according  to  the  contract  price,  less  dam- 
ages occasioned  by  his  failure  to  com- 
plete the  contract.  Anderson  v.  Council 
Lumber  Co.,  30  Ida.  464;  165  Pac.  1124. 

A  woman  who  states  that  personal 
property  specified  was  transferred  to  her 
by  her  husband  but  that  the  transfer 
was  not  accompanied  by  immediate  de- 
livery, followed  by  actual  and  continued 
change  of  possession,  leaves  fraud  to 
be  conclusively  presumed;  and  the  at- 
tempted transfer  of  title  to  her  by  the 
husband,  as  against  a  subsequent  pur- 
chaser from  him,  was  void.  Ahlstrom  v. 
Tage,  -  -  Ida.  — ;   174  Pac.  605. 

In  an  action  to  recover  a  balance  for 
cutting  and  hauling  a  certain  quantity  of 
sawlogs,  it  is  a  question  for  the  jury, 
under  all  the  facts  and  circumstances  in 
evidence,  to  determine  the  number  of 
logs  not  delivered,  and  whether  there 
was  a  substantial  compliance  on  the  part 
of  the  plaintiff  with  the  terms  of  his  con- 
tract. Anderson  v.  Council  Lumber  Co., 
30  Ida.  464;  165  Pac.  1124. 

Remedies  of  seller 

In  an  action  to  recover  the  purchase 
price  of  a  horse,  sold  with  a  warranty  of 
soundness,  where  the  defendant  pleads  a 
breach  of  the  warranty  and  a  rejection  of 
his  offer  to  return  the  horse,  it  is  for  the 
jury  to  say  whether  the  offer  was  made 
within  a  reasonable  time.  Raft  River  L. 
&  L.  Stock  Co.  v.  Laird,  30  Ida.  804;  168 
Pac.  1074. 


Where  goods  are  produced  and  manu- 
factured by  the  vendor,  the  measure  of 
damages,  in  case  of  breach  by  the  vendee 
of  a  contract  of  sale,  is  the  difference  be- 
tween the  contract  price  and  the  cost  of 
manufacture  and  delivery.  St.  Regis  L. 
Co.  v.  Turner  L.  &  Mfg.  Co.,  30  Ida.  555; 
166  Pac.  254. 

Appeal  and  error 

The  reviewing  court  will  not  disturb 
the  verdict  of  a  jury  or  the  judgment  of  a 
trial  court  because  of  conflict  in  the  evi- 
dence where  there  is  sufficient  proof,  if 
uncontradicted,  to  sustain  it.  Raft  River 
L.  &  L.  Stock  Co.  v.  Laird,  30  Ida.  804; 
168  Pac.  1074. 

SCHOOLS     AND     SCHOOL     DISTRICTS 

See  Estoppel. 

In   general 

School  districts  are  municipal  corpora- 
tions and,  outside  of  the  exceptions  pro- 
vided for,  are  prohibited  from  lending 
credit  to  or  becoming  interested  in  any 
private  enterprise,  or  from  using  funds 
derived  by  taxation  in  aid  of  any  private 
enterprise.  School  Dist.  No.  8,  Twin  Falls 
County  v.  Twin  Falls  County  Mut.  Fire 
Ins.  Co.,  30  Ida.  400;  164  Pac.  1174. 

Organization  and  creation  of  districts  and 
changing  of  boundaries 

The  act  of  1911,  providing  a  code  of 
laws  on  education,  as  amended  in  1913, 
makes  evident  the  legislative  intent,  in 
relation  to  the  matter  of  organization  and 
creation,  of  school  districts,  to  keep  sepa- 
rate the  procedure,  where  an  ordinary 
school  district  is  concerned,  from  that 
where  an  independent  school  district  is 
concerned.  Carlson  v.  Mullen,  29  Ida. 
795;   162  Pac.  332. 

It  is  not  necessary,  in  order  to  maintain 
the  separate  legislative  intent  with  re- 
spect to  the  organization  and  creation  of 
ordinary  school  districts  and  of  indepen- 
dent school  districts,  as  gathered  from 
the  act  of  1911  and  the  amendatory  act  of 
1913,  that  the  section  in  the  latter  act  be 
held  unconstitutional  which  provides  for 
petitions  for  the  creation  of  new  districts 
from  territory  embraced  within  one  or 
more  school  districts  "or  independent 
school  districts";  the  purpose  can  be  at- 
tained by  disregarding  the  quoted  words. 
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Carlson  v.  Mullen,  29  Ida.  795;    162  Pac. 
332. 

A  school  district  formed  by  the  union 
of  two  or  more  existing  districts  does  not 
occupy  any  different  position  after  the 
consolidation  and  is  not  invested  with 
any  different  or  additional  powers.  Clay 
v.  Board  of  Commissioners,  30  Ida.  794; 
168  Pac.  667. 

The  present  section  of  the  code,  relat- 
ing to  new  school  districts  and  changes 
in  boundaries,  as  amended  by  later  en- 
actments, contains  nothing  to  prevent  a 
board  of  county  commissioners  from 
changing  boundaries  established  by  an 
earlier  board.  Clay  v.  Board  of  Commis- 
sioners, 30  Ida.  794;  168  Pac.  667. 

The  law  confers  upon  boards  of  county 
commissioners  the  power  to  create  new 
school  districts,  whether  wholly  from  un- 
organized territory  or  in  part  from  that 
covered  by  districts  already  established, 
on  receiving  a  petition  to  that  end  signed 
by  15  or  more  parents  or  guardians  of 
children  living  within  the  bounds  pro- 
posed. Clay  v.  Board  of  Commissioners, 
30  Ida.  794;  168  Pac.  667. 

It  is  not  necessary  for  the  superinten- 
dent of  public  instruction  to  recommend 
in  writing  the  division  of  a  school  dis- 
trict, in  order  that  the  board  of  county 
commissioners  have  jurisdiction  to  divide 
it.  Clay  v.  Board  of  Commissioners,  30 
Ida.  794;   168  Pac.  667. 

Certificates 

A  "provisional  state  certificate"  en- 
titling the  holder  to  teach  simply  "in  the 
public  schools  of  the  state,"  is  not  a  state 
certificate  entitling  the  holder  to  teach  in 
all  schools  and  grades.  People  v.  Kadletz, 
30  Ida.  698;  167  Pac.  1161. 

A  certificate  issued  by  the  state  board 
of  education,  which  does  not  meet  the 
requirements  that  the  law  declares  shall 
inhere  in  state  certificates,  does  not 
render  the  holder  thereof  eligible  for  the 
office  of  county  superintendent;  the  quali- 
fications for  that  office  are  fixed  by  the 
legislature,  not  by  the  state  board  of  edu- 
cation. People  v.  Kadletz,  30  Ida.  698; 
167  Pac.  1161. 

School  elections 

The  statute  of  1917,  amending  the  act 
of  1911,  prescribing  the  qualifications  of 


voters  at  school  elections,  including  bond 
elections,  is  in  conflict  with  the  constitu- 
tion; it  purports  to  qualify  as  electors 
those  who  belong  to  classes  prohibited 
and  disqualified  by  the  constitution;  the 
act  of  1917  is  therefore  void  and  the  act 
of  1911  is  still  in  force  and  effect.  Grif- 
fith v.  Owens,  30  Ida.  647;  166  Pac.  922. 

School  superintendent 

No  one  is  eligible  to  be  made  county 
superintendent  of  schools  unless  he  is 
a  holder  of  a  state  certificate  or  state 
life  certificate;  a  state  certificate  is  a  cer- 
tificate valid  for  eight  years  at  least,  and 
is  valid  in  all  schools  and  grades  in  the 
state;  one  holding  a  certificate  of  a  lower 
.grade  than  a  state  certificate  is  not  quali- 
fied to  hold  the  office  of  county  superin- 
tendent of  public  instruction.  People  v. 
Kadletz,  30  Ida.  698;  167  Pac.  1161. 

Contracts 

A  member  and  clerk  of  the  board  of 
school  trustees  of  a  school  district  is  not 
subject  to  removal,  under  section  7459, 
Rev.  Codes,  for  receiving  $75  annually,  in 
addition  to  her  salary,  for  making  copies 
of  the  census  report;  such  a  contract, 
though  it  may  be  illegal,  does  not  come 
within  the  spirit  of  that  section.  Corker 
v.  Cowen,  30  Ida.  213 ;f 164  Pac.  85;  Corker 
v.  Ake,  30  Ida.  218;  164  Pac.  87. 

A  school  district,  holding  a  contract  of 
fire  insurance  with  a  county  mutual  fire 
insurance  company,  can  not,  in  case  of 
loss  by  it  from  fire,  recover  of  the  com- 
pany; such  contract  is  void;  the  liability 
incurred  by  a  school  district  must  be  lim- 
ited; on  the  other  hand,  no  person  can 
become  a  member  of  a  county  mutual  fire 
insurance  company  whose  liability  may  be 
limited.  School  Dist.  No.  8,  Twin  Falls 
County  v.  Twin  Falls  County  Mut.  Fire 
Ins.  Co.,  30  Ida.  400;  164  Pac.  1174. 

Under  the  statute  of  1911,  as  amended 
in  1913,  a  county  mutual  fire  insurance 
company  may  be  organized,  but  there  can 
be  no  contract  of  insurance  between  it 
and  a  school  district;  under  the  constitu- 
tion, a  school  district  is  prohibited  from 
becoming  a  member  of  such  a  company. 
School  Dist.  No.  8,  Twin  Falls  County  v. 
Twin  Falls  County  Mut.  Fire  Ins.  Co.,  30 
Ida.  400;  164  Pac.  1174. 
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Appeal 

Every  appeal  from  the  board  of  county 
commissioners  to  the  district  court,  in  re- 
lation to  a  modification  of  school  bounds, 
must  be  predicated  on  an  order,  and  calls 
for  a  hearing  of  the  matter  anew.  Clay 
v.  Board  of  Commissioners,  30  Ida.  794; 
168  Pac.  667. 

On  an  appeal  from  the  action  of  a  board 
of  county  commissioners  in  organizing  a 
school  district,  it  is  proper  for  the  dis- 
trict court  to  receive  evidence  to  identify 
the  petition  acted  upon.  Clay  v.  Board 
of  Commissioners,  30  Ida.  794;  168  Pac. 
667. 

SELECTIVE   SERVICE   LAW 

Effect  of  conviction  for  violating.  See 
Attorney  and  Client. 

SET-OFF  AND  COUNTERCLAIM 

In  a  suit  to  foreclose  a  lien  on  piles  and 
poles  for  labor  in  loading,  etc.,  the  defend- 
ant can  not  set  up  a  counterclaim,  assert- 
ing that  the  plaintiff  abandoned  the  work 
before  completion,  if  there  was  no  agree- 
ment between  the  parties  as  to  the  num- 
ber of  poles  and  piles  to  be  handled  or 
the  time  during  which  the  plaintiff  was 
to  work;  such  assertions  do  not  show 
any  breach  of  contract.  Thompson  v. 
Cox,  —  Ida.  — ;  169  Pac.  929. 

SHERIFFS   AND  CONSTABLES 

After  an  execution,  issued  upon  a  valid 
judgment,  has  been  delivered  to  a  sheriff 
or  constable,  it  is  his  duty  to  proceed  and 
levy  upon  sufficient  property  of  the  judg- 
ment debtor  to  satisfy  the  judgment,  and, 
if  the  property  so  levied  upon  be  claimed 
by  a  third  party,  he  may  refuse  to  pro- 
ceed further  and  demand  a  bond  of  in- 
demnity; but,  if  this  is  furnished  by  the 
judgment  creditor  and  accepted  by  the 
officer,  it  then  becomes  his  duty  to  sell, 
unless  restrained,  and  he  can  not  justify 
his  refusal  to  do  so  by  showing  that  the 
property  did  not  belong  to  the  judgment 
debtor,  or  was  not  subject  to  levy.  Smith 
v.  Graham,  30  Ida.  132;  164  Pac.  354. 

SLANDER 
See  Libel  and  Slander. 

STATE   AUDITOR 

Remedy  against  for  failure  to  perform 
duty.     See  Mandamus. 


Duty  of,  respecting  agricultural  and 
mechanical  college  fund.  See  Mandamus; 
States. 

STATE  BOARD  OF  EQUALIZATION 

Power  of,  to  apportion  valuations.  See 
Taxation. 

Nature  of  tribunal.     See  Taxation. 

STATE  TREASURER 

Duty  of,  as  to  agricultural  and  mechan- 
ical college  fund.    See  Mandamus;  States. 


STATES 


Claims  against 


The  constitution,  in  giving  the  supreme 
court  original  jurisdiction  of  "claims" 
against  the  state,  has  no  reference  to 
claims  for  damages  resulting  from  the 
negligence  or  carelessness  of  a  state  ser- 
vant, employee,  or  agent,  in  cases  not 
covered  expressly  by  statute.  Davis  v. 
State,  30  Ida.  137;   163  Pac.  373. 

Unless  a  claim  against  the  state  is  pre^ 
sented  to  the  state  board  of  examiners 
within  two  years  after  its  accrual,  it  can 
not  be  presented  at  all,  as  the  board  has 
no  jurisdiction  after  that  time.  Davis  v. 
State,  30  Ida.  137;  163  Pac.  373. 

The  fact  that  the  supreme  court  has, 
under  the  constitution,  jurisdiction  of  a 
claim  against  the  state  after  its  rejection 
by  the  state  board  of  examiners,  does  not 
relieve  the  claimant  of  the  necessity  of 
first  presenting  the  claim  to  the  board. 
Davis  v.  State,  30  Ida.  137;  163  Pac.  373. 

The  constitutional  method  of  urging  a 
claim  against  the  state  is  that  the  claim 
shall  be  presented  in  proper  form  to  the 
state  board  of  examiners  but  upon  its 
rejection  by  the  board,  it  may  be  made 
the  subject  of  an  action  of  which  the 
supreme  court  has  original  jurisdiction, 
and  in  some  cases  such  court  may  give  a 
recommendatory  judgment,  which  then 
must  be  presented  to  the  legislature  for 
allowance  or  rejection.  Davis  v.  State,  30 
Ida.  137;  163  Pac.  373. 

One  branch  of  the  legislature  can  not, 
without  the  co-operation  of  the  other,  pass 
an  act  binding  on  the  state,  for  compensat- 
ing employees  for  work  to  be  performed 
after  adjournment.  Griffith  v.  Van  Deu- 
sen,  —  Ida.  — ;   169  Pac.  929. 
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STATUTE   OF  LIMITATIONS— STREET   RAILROADS 


Fund  for  agricultural  and  mechanical  col- 
leges 

The  federal  legislation,  whereby  a  fund 
is  appropriated  annually  for  the  use  and 
benefit  of  agricultural  and  mechanical 
colleges  in  each  state  and  territory,  con- 
templates that  the  portion  of  this  fund 
for  any  particular  state  or  territory  shall, 
on  receipt  by  the  treasurer  thereof,  be 
paid  over  by  him  to  the  treasurer  of  the 
college  entitled  to  receive  it,  and  not  be 
placed  in  the  general  fund  of  the  state 
or  territory.  Melgard  v.  Eagleson,  — 
Ida.  — ;  172  Pac.  655. 

The  state  treasurer  and  the  state  audi- 
tor having,  in  respect  to  the  fund  for 
agricultural  and  mechanical  colleges 
transmitted  by  the  secretary  of  the  treas- 
ury of  the  United  States  in  accordance 
with  the  statute  therefor,  placed  the  same 
in  the  general  fund,  by  making  appropri- 
ate entries  in  their  books,  their  acts  in 
this  connection  were  mere  nullities.  Mel- 
gard v.  Eagleson,  —  Ida.  — ;  172  Pac. 
655. 

Suits  against 

No  claim  against  the  state  may,  as 
such,  be  presented,  audited,  set  off,  or 
sued  upon,  unless  under  some  law  provid- 
ing that  it  may  be;  if  there  is  no  such 
provision  with  respect  to  any  particular 
claim  the  supreme  court  is  without  juris- 
diction to  render  a  judgment  in  an  action 
thereon.  Davis  v.  State,  30  Ida.  137;  163 
Pac.  373. 

The  breaking  of  a  dam,  operated  as 
part  of  a  state  irrigation  system,  by  which 
breaking  the  land  of  an  individual  is  over- 
flowed and  damaged,  can  not  be  made  the 
subject  of  a  "claim"  against  the  state; 
and  a  complaint  setting  up  these  facts  in 
a  suit  against  the  state  would  not  disclose 
a  cause  of  action.  Davis  v.  State,  30  Ida. 
137;  163  Pac.  373. 

A  state  can  not  be  sued  except  with  its 
consent,  and  it  can  not  even  then,  if  the 
liability  sought  to  be  enforced  is  for  a 
careless  or  negligent  act  of  a  servant  of 
the  state;  to  render  the  state  answerable 
for  the  careless  or  negligent  acts  of  its 
servants,  employees,  or  agents,  there  must 
be  an  express  statute  fixing  such  liability 
upon  the  state;  a  mere  general  permis- 
sion to  sue  the  state  does  not  make  it  so 
answerable.  Davis  v.  State,  30  Ida.  137; 
163  Pac.  373. 


Editorial  notes 

Immunity  of  a  state,  or  of  the  United 
States,  from  suit.     108  Am.  St.  Rep.  831. 

Attorney's  lien  on  judgment 

There  is  no  authority  to  subject  the 
proceeds  of  a  judgment  in  favor  of  the 
state  to  an  attorney's  lien  for  services 
rendered  and  expenses  incurred.  State 
v.  National  Surety  Co.,  29  Ida.  670;  161 
Pac.  1026. 

STATUTE   OF    LIMITATIONS 

See  Limitation  of  Actions. 

For  fraud.     See  Limitation  of  Actions. 

STATUTES 

Attacking  constitutionality  of.  See  Con- 
stitutional Law. 

Construction  of.  See  Constitutional 
Law. 

The  provisions  of  both  the  Revised 
Statutes  of  1887  and  of  the  Revised  Codes 
of  1909,  so  far  as  they  are  substantially 
the  same  as  existing  statutes,  must  be 
construed  as  continuations  thereof,  and 
not  as  new  enactments.  Libby  v.  Pel- 
ham,  30  Ida.  614;  166  Pac.  575. 

Changes  made  by  a  revision  of  the 
statutes  will  not  be  regarded  as  alter- 
ing the  law,  unless  it  is  clear  that  such 
was  the  intention,  and  if  the  revised  stat- 
ute is  ambiguous  or  is  susceptible  of  two 
constructions,  reference  may  be  had  to 
prior  statutes  for  the  purpose  of  ascer- 
taining the  intention.  Libby  v.  Pelham, 
30  Ida.  614;  166  Pac.  575. 

No  bill,  including  an  amended  bill,  can 
become  a  law  unless  it  is  presented  to 
the  governor  for  his  approval.  Katerdahl 
v.  Daugherty,  30  Ida.  356;  164  Pac.  1017. 

Where  a  word,  clause,  or  sentence  in  a 
statute  appears  clearly  to  defeat  the  in- 
tention of  the  legislature,  and  the  object 
or  purpose  of  the  statute  would  in  no 
manner  be  defeated  if  this  word,  clause, 
or  sentence  were  stricken  out  or  omitted, 
the  striking  out  or  omission  should  take 
place,  provided  such  intention  can  be 
definitely  determined  in  the  absence  of 
such  stricken  out  matter.  Carlson  v. 
Mullen,  29  Ida.  795;  162  Pac.  332. 

STREET    RAILROADS 

When  a  city's  offer  of  a  franchise  to  a 
street   railway   company   is   expressly  on 


TACKING— TAXATION 
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condition  that  it  be  accepted  in  writing 
within  a  stated  time,  the  condition  may 
be  waived.  City  of  Coeur  d'Alene  v.  Spo- 
kane &  I.  E.  R.  Co.,  —  Ida.  — ;  169  Pac. 
930. 

TACKING 

To  aid  adverse  possession.  See  Public 
Lands. 

TAXATION 

Assessment  for  taxation 

It  is  required  by  statute  that  each 
tract  shall  be  separately  assessed  and  de- 
scribed by  sectional  division  or  fractional 
subdivision  when  this  can  be  done,  and 
if  not,  then  by  metes  and  bounds  or  other 
description  sufficient  to  identify  it,  giving 
an  estimate  ,of  the  number  of  acres  and 
the  locality;  an  omission  to  follow  such 
statutory  requirements  may  be  fatal  and 
render  the  assessment  void.  Cahoon  v. 
Seger,  —  Ida.  — ;   168  Pac.  441. 

The  intention  underlying  the  statutes 
regulating  the  assessment  of  land  for  tax- 
ation is,  that  taxpayers  shall  be  afforded 
such  notice  as  will  enable  them  to  avoid 
a  delinquency;  such  notice  is  not  afforded 
in  a  case  in  which,  while  one  valuation  is 
fixed  for  the  entire  assessment  and  a 
part  of  the  land  correctly  described,  there 
is  part,  the  description  of  which  is  abso- 
lutely erroneous,  and  there  is  no  means 
for  determining  what  portion  of  the  as- 
sessment shall  apply  to  the  land  correctly 
described  and  what  portion  to  that  incor- 
rectly described;  in  such  a  case,  the  entire 
assessment  must  be  held  void.  Cahoon  v. 
Seger,  —  Ida.  — ;   168  Pac.  441. 

Liability    of    persons    and    property — pur- 
chaser of  state  land 

The  interest  subject  to  taxation,  of  a 
purchaser  of  state  land,  bears  the  same 
relation  to  the  full  cash  value  of  the  land, 
as  the  amount  actually  paid  upon  his 
contract  bears  to  the  total  purchase  price. 
Lewis  v.  Christopher,  30  Ida.  197;  163  Pac. 
916. 

mining  property 

Under  this  section  and  section  1752, 
ante,  the  assessor  is  authorized  to  value 
for  assessment  purposes,  separately,  the 
several  interests  of  part  owners  of  a 
mining  property  and  their  several  inter- 
ests in  the  proceeds  of  the  operation 
thereof;  and  there  may  be  a  separate  sale 


of  such  interests  to  satisfy  delinquent 
taxes.  Hanley  v.  Federal  M.  &  S.  Co., 
235  Fed.   769. 

The  method  of  taxing  mining  property 
as  prescribed  in  sections  1863-1872,  Rev. 
Codes,  the  most  distinctive  feature  of 
which  is  the  assessment  only  of  the  net 
output  of  a  mine,  after  Valuing  the  sur- 
face, at  the  government  price  for  mineral 
land,  and  all  other  property  and  surface 
improvements,  including  machinery  and 
structures  of  all  kinds,  at  their  cash  value, 
is  not  unconstitutional.  Hanley  v.  Fed- 
eral M.  &  S.  Co.,  235  Fed.  769. 

capital   stock   of  national    bank 


In  listing  the  capital  stock  of  a  national 
bank  for  assessment,  the  amounts  in- 
vested in  property  outside  of  the  county 
in  which  the  bank  is  located  are  not  to  be 
deducted  from  the  full  cash  value  of  its 
capital  stock,  but  a  deduction  is  properly 
allowed  for  amounts  invested  in  a  bank 
building,  furniture,  and  fixtures  within 
the  county  in  which  it  is  located.  Weiser 
Nat.  Bank  v.  Washington  County.  30  Ida. 
332;  164  Pac.  1014. 

Exemptions 

A  constitutional  or  statutory  exemption 
from  taxation  applies  only  to  taxation  for 
the  general  purposes  of  government,  and 
does  not  relieve  from  liability  for  local 
assessments  for  municipal  and  other  like 
improvements.  In  re  Drainage  Dist.  No. 
1 ;  Burt  v.  Farmers'  Co-operative  Canal 
Co.,  29  Ida.  377,  396;  161  Pac.  315. 

Public  utilities 

The  state  board  of  equalization  is  a 
constitutional  board  having,  by  statute, 
quasi  judicial  powers  in  regard  to  the  as- 
sessment of  certain  classes  and  kinds  of 
property;  these  powers  are  had  by  it  ex- 
clusively and  it  is  required  to  exercise 
them  in  respect  to  the  valuation  and 
assessment  of  the  properties  of  public 
utilities.  Northwest  L.  &  W.  Co.  v.  Alex- 
ander, 29  Ida.  557;   160  Pac.  1106. 

By  virtue  of  section  12  of  article  7  of 
the  constitution,  and  the  appropriate  leg- 
islative act  of  1913,  the  state  board  of 
equalization  is  the  proper  tribunal  to  as- 
sess for  taxation  the  property  of  the 
Northwest  Light  &  Power  Company. 
Northwest  L.  &  P.  Co.  v.  Alexander,-  29 
Ida.  557;   160  Pac.  1106. 
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TELEGRAPHS  AND  TELEPHONES 


Distinction 

There  is,  uniformly  throughout  the 
states,  a  distinction  recognized  between 
the  basis  of  valuation  for  taxing  purposes 
and  that  for  the  purpose  of  rate  making, 
in  the  case  of  the  property  of  a  public 
service  corporation.  Northwest  L.  &  W. 
Co.  v.  Alexander,  29  Ida.  557;  160  Pac. 
1106. 

Evidence — findings  of  public  utilities  com- 
mission 

The  findings  of  the  public  utilities  com- 
mission, with  regard  to  the  valuation  of 
property,  are  admissible  in  evidence  by 
virtue  of  the  statute,  but  the  statutory  pro- 
vision does  not  apply  to  the  state  board 
of  equalization;  that  board  is  not  a  court. 
Northwest  L.  &  W.  Co.  v.  Alexander,  29 
Ida.  557;   160  Pac.  1106. 

The  findings  of  the  public  utilities  com 
mission,  as  to  the  value  of  property,  are 
not  conclusive  upon  the  state  board  of 
equalization  upon  a  hearing  to  reduce  the 
assessment  of  a  public  utility  for  purposes 
of  taxation;  but  such  findings  may  be 
admitted  in  evidence;  they  are,  however, 
but  prima  facie  evidence  of  the  facts 
therein  stated.  Northwest  L.  &  W.  Co. 
v.  Alexander,  29  Ida.  557;  160  Pac.  1106. 

The  public  utilities  commission,  in  fix- 
ing the  actual  value  of  the  property  of  a 
light  and  water  public  service  company, 
takes  into  consideration  only  such  prop- 
erty as,  in  the  commission's  opinion,  is 
used  or  useful  in  the  operation  of  the 
power  plant  and  distributive  system;  the 
value,  as  so  fixed,  may  be  used  as  evi- 
dence by  the  state  board  of  equalization 
in  assessing  the  property  of  the  company 
for  taxation  purposes,  but  does  not  bind 
the  board.  Northwest  L.  &  W  Co.  v. 
Alexander,  29  Ida.  557;  160  Pac.  1106. 

State   board   of  equalization 

The  state  board  of  equalization  has  no 
power  or  authority  to  apportion  valuations 
to  the  different  counties  of  the  state,  in 
regard  to  electric  current  transmission 
lines;  its  function  ends  when  it  has  deter- 
mined the  assessed  valuation  of  such  lines 
within  each  county  separately.  Kootenai 
County  v.  State  Board  of  Equalization,  — 
Ida.  — ;   169  Pac.  935. 

The  state  board  of  equalization  is  within 
the.statutory  phrase,  "an  inferior  tribunal, 
board,  or  officer  exercising  judicial  func- 


tions," so  that  its  rulings,  when  in  excess 
of  its  jurisdiction,  are  subject  to  a  writ 
of  review.  Kootenai  County  v.  State 
Board  of  Equalization,  — ;  Ida.  — ;  169 
Pac.  935. 

Review  by  courts 

In  the  valuation  and  assessment  of  the 
property  of  a  public  utility,  the  state 
board  of  equalization  is  allowed  to  exer, 
cise  a  fair  discretion,  and  its  judgment  in 
respect  to  such  valuation  is  not  subject 
to  review,  unless  fraud  can  be  shown. 
Northwest  L.  &  W.  Co.  v.  Alexander,  29 
Ida.  557;  160  Pac.  1106. 

Tax  sale  certificate  and  tax  deed 

A  tax  sale  certificate  must  describe  the 
lands  sold;  if  it  fails  to  do  so,  the  tax  deed 
based  thereon  can  not  convey  anything. 
Cahoon  v.  Seger,  —  Ida.  — ;  168  Pac.  441. 

The  assessor  or  ex  officio  tax  collector, 
in  the  event  that  property  sold  for  taxes 
is  not  redeemed  within  three  years  from 
the  date  of  the  sale,  is  required  to  make 
a  deed  to  the  property,  "reciting  in  the 
deed  substantially  the  matters  contained 
in  the  certificate";  this  requirement  is 
not  satisfied  by  a  deed  which  describes 
one  tract  of  land  while  the  certificate 
describes  another.  Cahoon  v.  Seger,  — 
Ida.  — ;    168  Pac.  441. 

TELEGRAPHS  AND  TELEPHONES 

The  public  utilities  commission  may,  in 
considering  a  charge  of  poor  service, 
brought  against  a  telephone  company, 
consider  the  circumstance  of  the  company 
complained  of  being  in  the  course  of  con- 
solidation with  another  company,  and  the 
prospect  of  better  service  when  the  con- 
solidation is  complete.  City  of  Coeur 
D'Alene  v.  Public  Service  Utilities  Com- 
mission, 29  Ida.  508;  160  Pac.  751. 

The  public  utilities  commission  has 
statutory  power  to  prescribe  rules  and 
regulations  for  the  performance  of  any 
service  or  the  furnishing  of  any  commod- 
ity supplied  by  a  public  utility.  City  of 
Coeur  D'Alene  v.  Public  Utilities  Com- 
mission, 29  Ida.  508;   160  Pac.  751. 

A  finding  of  the  public  utilities  com- 
mission, concerning  the  value  of  a  utility 
plant  for  rate-making  purposes,  will  not, 
if  supported  by  evidence,  be  disturbed. 
City  of  Coeur  D'Alene  v.  Public  Utilities 
Commission,  29  Ida.  508;  160  Pac.  751. 
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A  telephone  company  is  not  answerable 
to  its  patrons  for  large  salaries  allowed 
its  officers  and  for  the  smallness  of  divi- 
dends paid;  provided,  such  salaries  and 
dividends  do  not  exceed  in  amount  the 
rate  authorized  by  the  public  utilities  com- 
mission to  be  collected  from  the  patrons 
for  service.  City  of  Coeur  D'Alene  v.  Pub- 
lic Utilities  Commission,  29  Ida.  508;  160 
Pac.  751. 

Where  the  public  utilities  commission 
has  sanctioned,  as  a  general  practice 
throughout  the  state,  a  particular  char- 
acter of  service  by  a  telephone  company, 
and  a  city  in  the  state  seeks  to  be  ex- 
cepted therefrom,  such  city  must  show 
some  good  reason  for  being  so  excepted. 
City  of  Coeur  D'Alene  v.  Public  Utilities 
Commission,  29  Ida.  508:  160  Pac.  751. 

The  determination  of  the  public  utilities 
commission,  upon  a  complaint  that  a  tele- 
phone company  charges  its  patrons  ex- 
orbitant rates  for  service,  is  to  be  re- 
garded, on  apieal,  as  prima  facie  just,  rea- 
sonable, and  correct.  City  of  Coeur 
D"Alene  v.  Public  Utilities  Commission, 
29  Ida.  508:   160  Pac.  751. 

TOWNSITES 

See  Public  Lands. 

TREASURER 

Of  county.     See  Counties. 

TRIAL 

See  Dismissal  and  Nonsuit. 

Judgment  of  dismissal  or  nonsuit.  See 
Dismissal  and  Nonsuit. 

Wften  parties  are  bound  by  same  theory 
of  case.     See  Appeal  and  Error. 

In   general 

A  party  c  ffering  evidence,  which  is 
admitted  by  the  court  when  offered,  is 
estopped  to  question  the  admissibility  of 
the  same,  but  not  to  question  its  legal 
effect.  Clear  Lake  P.  &  I.  Co.  v.  Chris- 
well,  —  Ida.  — ;   173  Pac.  326. 

In  an  action  brought  by  a  principal  to 
establish  ratification  of  his  agent's  un- 
authorized act,  the  trial  court  may  dis- 
miss, on  its  appearing  from  the  plaintiff's 
case  that  there  was  no  legal  ratification. 
Blackwell  v.  Kercheval,  29  Ida.  473;  160 
Pac.  741. 


A  motion  for  a  nonsuit  admits  the 
truth  of  the  plaintiff's  evidence,  and  all 
it  tends  to  prove,  to  be  gathered  from 
any  reasonable  view  of  it,  and  entitles 
the  plaintiff  to  the  benefit  of  all  infer- 
ences in  his  favor  which  the  jury  would 
be  justified  in  drawing  from  the  evidence 
had  the  case  been  submitted  to  it.  Dono- 
van v.  Boise  City,  —  Ida.  — ;  171  Pac. 
670. 

Direction  of  verdict 

There  is  no  error  in  directing  the  jury 
to  return  a  verdict  for  the  defendant,  in 
an  action  brought  to  recover  money  paid 
by  a  wife  for  county  warrants  bought 
with  her  money  by  her  husband,  a  county 
commissioner,  though  such  warrants 
were  afterwards  declared  invalid;  the 
transaction  was  illegal;  the  wife  is  in  no 
position  to  complain  of  a  want  of  con- 
sideration; and  the  validity  or  invalidity 
of  the  warrants  is  not  material.  Libby  v. 
Pelham,  30  Ida.  614;  166  Pac.  575. 

There  is  no  error  in  directing  the  jury 
to  return  a  verdict  for  the  plaintiff  in  an 
action  brought  by  him  to  recover  money 
paid  for  worthless  county  warrants,  with- 
out notice  of  their  invalidity  at  the  time 
of  purchase.  Milner  v.  Pelham,  30  Ida. 
594;  166  Pac.  574. 

It  is  not  error  for  -the  trial  court  to 
deny  a  defendant's  motion  for  a  nonsuit 
or  a  directed  verdict  if  there  is  some 
evidence  to  support  the  complaint.  Tips- 
word  v.  Potter,  —  Ida.  — ;  174  Pac.  133. 

It  is  proper,  when,  to  instruct  the  jury 
to  return  a  verdict  for  the  plaintiff,  in  an 
action  on  a  promissory  note,  where  the 
defendants  admitted  the  giving  of  the 
note,  but  denied  that  it  had  not  been 
paid,  and  alleged  that  it  was  given  as  a 
part  of  the  consideration  for  the  purchase 
of  certain  land  and  a  water  right.  Jensen 
v.  McConnell  Bros.,  —  Ida.  — ;  169  Pac. 
292. 

Instructions — in    general 

When  instructions,  read  each  by  itself, 
do  not  accurately  state  the  law  applicable 
to  the  facts  of  the  case,  but,  when  con- 
sidered as  a  whole,  are  not  misleading,  it 
will  be  assumed,  on  appeal,  that  the  jury 
gave  due  consideration  to  them  as  a 
whole  rather  than  to  an  isolated  portion 
of  them.    Taylor  v.  Lytle;  Lytle  v.  Spring- 
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ston  Lumber   Co.,  29   Ida.   546;    160   Pac. 
942. 

Where  it  clearly  appears  that  there  has 
been  a  substantial  failure  of  performance 
on  the  part  of  one  of  the  parties  to  a 
contract,  it  is  the  duty  of  the  court  to  so 
declare  as  a  matter  of  law.  Austin  v. 
Brown  Bros.  Co.,  30  Ida.  167;   164  Pac.  95. 

erroneous,  when 

The  giving  of  an  instruction  that  as- 
sumed as  proved  a  material  controverted 
allegation  which  was  not  supported  by 
evidence,  is  good'  ground  for  the  setting 
aside  of  the  verdict  and  the  granting  of 
a  new  trial.  Drumheller  v.  Dayton,  29 
Ida.  552;   160  Pac.  944. 

It  is  error  to  instruct  as  to  questions 
not  properly  at  issue;  thus  if  property  is 
levied  upon  but  the  judgment  debtor 
makes  no  claim  of  exemption,  the  ques- 
tion of  exemption  is  not  involved,  and  no 
instruction  with  reference  to  it  should 
be  given.  Smith  v.  Graham,  30  Ida.  132; 
164  Pac.  354. 


-no   prejudicial   error,  when 


Where  the  trial  court  instructs  the  jury 
as  to  the  negligence  necessary  for  a  plain- 
tiff to  prove,  and  the  instruction,  stand- 
ing alone,  might  be  prejudicial,  it  is  not 
so,  if  read  in  connection  with  other  in- 
structions given  in  the  same  case  which 
explain  just  what  the  plaintiff  must  show 
in  order  to  prove  actionable  negligence 
on  the  defendant's  part.  Kelly  v.  Lemhi 
Irr.  &  Orchard  Co.,  30  Ida.  778;  168  Pac. 
1076. 

In  an  action  for  personal  injuries,  re- 
ceived while  operating  a  machine  drill  in 
a  mine,  it  is  not  prejudicial  error  to  give 
two  instructions  which  fail  to  distinguish 
between  contributory  negligence  and  as- 
sumption of  risk,  and  which  remove  the 
defense  of  assumption  of  risk  from  the 
consideration  of  the  jury,  where  they 
have  been  fully  advised  by  other  instruc- 
tions as  to  the  dangers,  risks,  and  haz- 
ards assumed  by  the  plaintiff  and  the 
effect  of  such  assumption  of  risk  on  his 
right  to  recover.  Cnkovch  v.  Success 
Min.  Co.,  30  Ida.  623;  166  Pac.  567. 

A  jury  must  act  on  the  evidence  regu- 
larly produced,  and  can  not  act  on  their 
personal  knowledge  of  any  of  the  issues 
in  arriving  at  a  verdict;  but  instructions 
directing   them    to    use    their   own    judg- 


ment and  experience  are  not  erroneous 
unless  it  is  clearly  to  be  inferred  there- 
from that  they  are  to  use  their  experience 
and  knowledge  in  addition  to  or  in  disre- 
gard of  the  evidence.  Cnkovch  v.  Suc- 
cess Min.  Co.,  30  Ida.  623;  166  Pac.  567. 

Where,  during  counsel's  argument  to 
the  jury,  he  states  matter  outside  of  the 
record,  but  on  objection,  at  once  asks  the 
court  to  instruct  the  jury  that  their  ver- 
dict must  be  based  solely  on  the  evidence, 
and  no  ruling  adverse  to  the  appellant  ap- 
pears from  the  record  to  have  been  made, 
and  no  exception  was  taken  in  that  re- 
gard, there  is  nothing  upon  which  to  base 
error  on  the  part  of  the  court.  Palcher  v. 
Oregon  Short  Line  R.  Co.,  —  Ida.  — ; 
169   Pac.   298. 

Question   of  fact 

In  a  controversy  as  to  whether  a  city 
has  impliedly  waived  an  express  condition 
attached  to  its  offer  of  a  franchise,  the 
question  is  one  of  fact  for  the  jury.  City 
of  Coeur  d'Alene  v.  Spokane  &  I.  E.  R. 
Co.,  —  Ida.  — ;   169  Pac.  930. 

Findings 

There  must  be  a  finding  of  fact  upon 
each  and  every  material  issue  made  by 
the  pleadings.  Berlin  M.  Works  v.  Dehl- 
bom L.  Co.,  29  Ida.  494;  160  Pac.  746. 

In  making  its  findings  of  fact,  the  trial 
court  can  not  confine  itself  to  issues 
raised  by  express  denials  of  allegations, 
in  a  case  where  there  are  allegations  that 
by  statute  are  deemed  to  be  denied.  Ber- 
lin M.  Works  v.  Dehlbom  L.  Co.,  29  Ida. 
494;   160  Pac.  746. 

A  finding  must  be  made  upon  each  and 
every  material  issue  raised  by  the  plead- 
ings, whether  such  issue  arise  upon  alle- 
gations in  the  complaint  and  denial  in  the 
answer,  or  upon  an  affirmative  defense 
pleaded  in  the  answer  and  treated  as  de- 
nied by  the  plaintiff.  Berlin  M.  Works  v. 
Dehlbom  L.  Co.,  29  Ida.  494;  160  Pac.  746. 

Evidence  held  sufficient  to  support  the 
findings  of  the  court;  there  was  no  error 
in  denying  the  motion  of  defendants  for  a 
nonsuit  and  in  entering  judgment  for  the 
plaintiff.  Snyder  v.  Conn,  29  Ida.  472;  160 
Pac.  654. 

Verdict 

Upon  its  appearing  that  a  verdict  is 
irregular,  it  is  the  duty  of  the  court  to 
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send  the  jury  back  so  that  they  may  re- 
turn a  verdict  in  proper  form.  Bates  v. 
Price,  30  Ida.  521;  166  Pac.  261. 

A  finding  of  fact  should  be  liberally  con- 
strued in  support  of  the  judgment.  Don- 
aldson v.  Donaldson,  —  Ida.  — ;  170 
Pac.  94. 

Where  a  cause  is  submitted  generally 
to  the  jury  and  no  special  verdict  is 
requested,  a  general  finding  for  either 
party  is  sufficient.  Tannahill  v.  Lydon, 
—  Ida.  — ;   173  Pac.  1146. 

TROVER   AND  CONVERSION 

The  rule  of  damages  to  be  applied  in  an 
action  for  damages  for  the  conversion  of 
personal  property  is  the  market  value  of 
the  property  at  the  time  and  place  of 
conversion,  if  it  had"  such  value,  with 
interest.  Averill  M.  Co.  v.  Vollmer-Clear- 
water  Co.,  30  Ida.  587;  166  Pac.  253. 

TRUSTEE 

Of  agricultural  and  mechanical  college 
fund.     See   Mandamus;    States. 

TRUSTS 

Land  is  impressed  with  trust,  when. 
See  Estoppel. 

Equity  causes  a  constructive  trust  to 
arise,  without  there  being  any  intention 
to  that  effect  on  the  part  of  the  trustee, 
where  the  person  becoming  such  trustee 
has  the  legal  title  to  property  which  he 
has  taken  by  the  exercise  of  fraud,  the 
violation  of  fiduciary  or  confidential  duty, 
or  in  any  other  unconscientious  way,  to 
the  injury  of  another.  Davenport  v. 
Burke,  30  Ida.  599;   167  Pac.  481. 

UNITED  STATES 

Effect  of  conviction  for  violating  selec- 
tive law  of.    See  Attorney  and  Client. 

USURY 

When  a  contract  is  usurious  by  the 
law  of  the  state  wherein  it  was  made,  but 
not  according  to  the  law  of  the  state 
wherein  it  is  to  be  performed,  the  parties 
will  be  presumed  to  have  contracted  with 
reference  to  the  law  of  the  latter  state, 
where  there  is  no  evidence  of  bad  faith 
or  of  an  intention  to  evade  the  usury 
law  of  the  former  state.  Zimmerman  v. 
Brown,  30  Ida.  640;  166  Pac.  924. 


VENDOR  AND  PURCHASER 

In  general 

Bona  fide  purchaser.    See  Execution. 

Where  time  is  of  the  essence  of  the 
contract,  a  waiver  of  time  as  to  one 
interest  payment  does  not  waive  time  as 
to  future  payments.  Bowers  v.  Bennett, 
30  Ida.  188;  164  Pac.  93. 

Option  to  purchase 

The  acceptance  of  an  option  to  pur- 
chase land,  within  the  time  specified, 
and  compliance  with  the  conditions,  if 
any,  changes  the  option  into  a  contract 
of  sale,  binding  upon  both  parties,  and 
entitles  the  grantee  to  call  for  perform- 
ance, as  of  the  date  of  the  giving  of  the 
option,  so  as  to  cut  off  intervening  rights 
acquired  with  knowledge  of  the  existence 
of  the  option.  Donaldson  v.  Thousand 
Springs  Power  Co.,  29  Ida.  735,  754;  162 
Pac.  334. 

Rescission  by  purchaser 

A  vendee  under  a  contract  for  the  sale 
of  real  estate,  suing  for  a  rescission  and 
to  recover  money  paid  by  him,  on  the 
ground  of  default  by  the  vendor,  must 
show  by  his  complaint  a  tender  of  pay- 
ment, or  a  valid  reason  why  no  tender 
was  made,  within  the  time  specified 
therefor,  if  time  was  of  the  essence.  Bell 
v.  Stadler,  —  Ida.  — ;  174  Pac.  129. 

In  a  suit  for  the  rescission  of  a  con- 
tract for  the  sale  of  real  estate,  and  for 
money  paid  under  such  contract,  on  the 
ground  of  the  vendor's  default,  the  defen- 
dant, if  he  relies  on  the  plaintiff's  having 
lost  his  rights  through  non-compliance 
with  the  terms  of  the  contract  in  respect 
to  the  time  of  payment,  must  raise  that 
point  either  before  or  at  the  trial.  Bell 
v.  Stadler,  —  Ida.  — ;   174  Pac.  129. 

Performance  of  contract 

An  agreement  to  convey  in  fee  simple, 
free  and  clear  of  all  incumbrances,  is  not 
satisfied  by  the  transfer  of  a  title  with 
a  cloud  thereon  that  it  will  require  litiga- 
tion to  remove;  such  agreement  implies 
the  assurance  of  a  marketable  title.  Bell 
v.  Stadler,  —  Ida.  — ;   174  Pac.  129. 

The  vendee,  under  a  contract  to  con- 
vey real  estate  free  of  all  incumbrances, 
may  be  aware  when  contracting  that 
there  are  defects  in  the  title  then  exist- 
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ing,  and  have  a  right  nevertheless  to  call 
upon  the  vendor  for  a  clear  title  at  the 
time  stipulated  for  the  contract's  being 
performed.  Bell  v.  Stadler,  —  Ida.  — ; 
174  Pac.  129. 

Bona   fide   purchaser 

No  one  who  takes,  with  notice  of  out- 
standing claims  or  equities,  can  success- 
fully set  up  the  claim  of  bona  fide  pur- 
chaser. Mountain  Home  L.  Co.  v.  Swart- 
wout,  30  Ida.  559;  166  Pac.  271. 

A  purchaser  who  parts  with  a  consider- 
ation neither  valuable  nor  irrevocable  is 
not  a  bona  fide  purchaser.  Mountain 
Home  L.  Co.  v.  Swartwout,  30  Ida.  559; 
166  Pac.  271. 

Protection  can  not  be  extended  to  a 
bona  fide  purchaser  for  value  from  the 
holder  of  a  legal  title  with  no  power  to 
contract;  and  if  such  a  holder  happens 
to  be  a  husband,  whose  wife  has  died, 
the  purchaser  does  not  take  free  from 
the  claims  of  her  heirs;  the  recording 
statutes,  sees.  3159  and  3160,  do  not  af- 
ford protection  in  cases  of  this  kind, 
because  the  title  of  the  deceased  wife 
and  of  her  heirs  rests  by  virtue  of  the 
law  and  not  through  a  conveyance.  Ewald 
v.  Hufton,  —  Ida.  — ;   173  Pac.  247. 

Purchase    of    land    where    deed    was    in- 
tended as  a  mortgage 

Where  a  deed,  although  intended  by 
the  parties  as  a  mortgage,  is  absolute  on 
its  face,  and  the  mortgagee  has  treated 
the  instrument  as  a  deed  and  sold  the 
property,  the  mortgagor,  in  an  action  to 
recover  of  the  mortgagee  the  excess  of 
the  selling  price  over  the  mortgage  debt, 
can  not  question  the  validity  of  the  deed 
given  to  the  purchaser  without  showing, 
by  parol  evidence  or  attendant  circum- 
stances, that  said  purchaser,  at  the  time 
of  the  purchase,  actually  knew  that  his 
grantor's  title  was  only  that  of  a  mort- 
gagee. Johansen  v.  Looney,  30  Ida.  123; 
163  Pac.   303. 

Suit  for  return  of  purchase  money 

Where  a  vendor  of  land  sold  by  the 
acre  can  not  give  title  to  the  whole  num- 
ber of  acres  he  sold,  the  fact  that  he  had 
no  intention  to  defraud  does  not  prevent 
recovery  in  a  suit  for  a  partial  return  of 
the  purchase  price.  Lies  v.  Mulhall,  — 
Ida.  — ;  169  Pac.  1165;  —  Ida.  — ;  169 
Pac.  1166. 


Where  land,  represented  as  containing 
a  certain  number  of  acres,  is  sold  at  a 
specified  price  per  acre,  so  that  the  con- 
sideration paid  is  this  price  multiplied  by 
the  stated  acreage  of  the  tract,  the  grantee 
is  entitled  to  a  proportionate  return  of 
the  consideration  on  finding  that  the 
grantor  had,  prior  to  the  transaction,  dedi- 
cated, as  streets  to  an  adjacent  munici- 
pality, land  totaling  many  acres  of  the 
represented  contents  of  the  tract.  Lies  v. 
Mulhall,  —  Ida.  — ;  169  Pac.  1165;  —  Ida. 
— ;   169  Pac.  1166. 

VENUE 

A  motion  for  a  change  of  venue,  on 
the  ground  that  the  judge  is  disqualified 
because  of  bias  and  prejudice,  is  properly 
granted  where  the  judge  himself  ex- 
pressly finds  that  he  is  disqualified  and 
that  sufficient  grounds  exist  for  a  change 
of  venue.  Callahan  v.  Callahan,  30  Ida. 
431;   165  Pac.  1122. 

WThen  a  motion  for  a  change  of  venue, 
on  the  ground  of  the  bias  and  prejudice 
of  the  trial  judge,  is  supported  by  a  suf- 
ficient  showing,   it   is   the    duty   of   such 

judge  to  grant  a  change  of  venue;   such 

* 

duty  is  mandatory,  not  merely  discre- 
tionary. Callahan  v.  Callahan,  30  Ida.  431; 
165  Pac.  1122. 

In  granting  a  change  of  venue,  the 
order  should  transfer  the  cause  "to  the 
nearest  court,"  in  conformity  with  the 
statute,  without  designating  what  judge 
shall  try  the  case;  if,  however,  such 
designation  is  made  it  may,  in  view  of 
section  3829,  as  amended  in  1911,  be  re- 
garded as  mere  surplusage,  such  section 
permitting  the  senior  judge  to  apportion 
the  business  of  the  district.  Callahan  v. 
Callahan,  30  Ida.  431;  165  Pac.  1122. 

Editorial  notes 

Application  for  change  of  judge  or 
venue  on  ground  of  bias  of  judge  as 
ousting  judge  of  jurisdiction.  Ann.  Cas. 
1916D,  1281. 

WAIVER 

Must  be  shown,  not  assumed.  See  Es- 
toppel. 

WAR 

Effect  of  conviction  for  violating  selec- 
tive service  law  of  the  United  States.  See 
Attorney  and  Client. 
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Editorial  notes 

Workmen's  compensation  act  as  ap- 
plicable to  injury  arising  from  war.  Ann. 
Cas.  1917C,  760. 

WARRANTS 

Of  county,  recovery  of  money  received 
for.  See  Contracts;  Counties;  Money  Re- 
ceived; Trial. 

WATER    MASTER 

Appointment  of,  when  erroneous.  See 
Judgment. 

WATERS  AND   WATERCOURSES 

See  Constitutional  Law;  Drains;  Mu- 
nicipal Corporations. 

Injunction  in  controversy  over  water 
rights.    See  Injunction. 

Appropriation      and      prescription  —  state 
control 

The  laws  declaratory  of  the  control  by 
the  state  of  waters  within  its  bounds  are 
in  harmony  with,  and  were  passed  in 
order  to  carry  out,  the  provision  of  the 
constitution  to  the  effect  that  the  use  of 
these  waters  is  a  public  use  and  subject 
to  the  regulation  and  control  of  the  state 
in  the  manner  prescribed  by  law.  Adams 
v.  Twin  Falls-Oakley  L.  &  W.  Co.,  29 
Ida.  357;  161  Pac.  322. 

Inasmuch  as  the  state  has  control  of 
the  waters  within  its  bounds,  a  construc- 
tion company,  for  the  irrigation  of  Carey 
Act  lands,  can  not  put  upon  an  entryman, 
to  whom  it  supplies  water,  obligations 
that  are  beyond  the  contemplation  of  its 
contract  with  the  state.  Adams  v.  Twin 
Falls-Oakley  L.  &  W.  Co.,  29  Ida.  357;  161 
Pac.  322. 

The  state  can  not  set  aside  the  consti- 
tutional right  acquired  by  a  prior  ap- 
propriation of  water  by  attempting  to 
reserve  water  for  all  state  lands,  includ- 
ing school  lands,  for  an  indefinite  time 
or  until  all  state  lands  may  be  sold.  State 
v.  Twin  Falls-Salmon  River  L.  &  W.  Co., 
30  Ida.  41;   166  Pac.  220. 

what    seepage    water    from    canal     is 

subject  to  appropriation 

Under  the  irrigation  laws,  in  so  far  as 
they  relate  to  waste  and  seepage,  water 
that  seeps  from  a  canal,  the  source  of 
which  canal  is  outside  the  watershed  in 
which   the   land    lies   which   receives   the 


seepage,  is  subject  to  appropriation. 
Breyer  v.  Baker,  —  Ida.  — ;  171  Pac. 
1135. 


-diversion 


The  common  law  rule,  whereby  one  con- 
verting water  from  its  natural  course  be- 
came an  insurer  against  resulting  dam- 
age, has  been  relaxed  and  modified  in  the 
arid  states,  so  that  the  owner  of  an  irri- 
gation ditch  is  liable  for  damage  occurring 
to  others  as  the  result  only  of  his  negli- 
gence* or  unskillfulness  in  constructing, 
maintaining,  or  operating  the  ditch.  Burt 
v.  Farmers'  Co-operative  Irr.  Co.,  30  Ida. 
752;   168  Pac.  1078. 

The  legislature  has  power,  if  it  chooses 
to  exert  it,  to  restore  the  common  law 
rule,  and  to  render  the  owner  of  land  lia- 
ble for  any  damage  resulting  from  the 
escapement  of  water  which  he  brings  upon 
the  land  by  artificial  means.  Burt  v. 
Farmers'  Co-operative  Irr.  Co.,  30  Ida.  752; 
168  Pac.  1078. 

In  respect  to  the  damage  resulting  to 
others,  when  a  landowner  conveys  water 
to  his  land  by  artificial  means,  no  differ- 
ence in  principle  exists  between  water 
flowing  upon  the  surface  of  the  soil  and 
that  seeping  or  percolating  beneath  its 
surface.  Burt  v.  Farmers'  Co-operative 
Irr.  Co.,  30  Ida.  752;  168  Pac.  1078. 

A  land  owner  whose  land,  by  reason  of 
its  sloping  character,  sheds  water,  brought 
thereon  for  irrigation  purposes,  can  not 
be  deemed  guilty  of  waste;  he  has  a  right 
to  divert  sufficient  water  properly  to  irri- 
gate his  land  and  the  fact  that  sloping 
land  requires  more  water  than  level  land 
can  not"  defeat  this  right.  Beasley  v.  Eng- 
strom,  —  Ida.  — ;  168  Pac.  1145. 


waiver  of  rights 

An  individual  who  accepts  from  the 
state  a  water  license,  which  license  is 
made  by  statute  prima  facie  evidence  of 
a  water  right,  does  not  waive  any  rights 
he  may  have  had  previously  through 
actual  diversion  and  application  to  a  ben- 
eficial use.  Newport  Water  Co.  v.  Kel- 
logg, —  Ida.  — ;   174  Pac.  602. 

changing  point  of  diversion 

Water  appropriated  for  irrigation  pur- 
poses must  be  measured  to  the  claimant 
at  the  point  of  diversion;  but,  subject  to 
the   rights  of  others,   this   point  may   be 
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changed.    Basinger  v.  Taylor,  30  Ida.  289; 
164  Pac.  522. 


■reasonable  use 


What  constitutes  a  reasonable  use  of 
water  is  a  question  of  fact,  and  depends 
upon  the  circumstances  of  each  case. 
Beasley  v.  Engstrom,  —  Ida.  — ;  168  Pac. 
1145. 

priorities 


Priority  of  appropriation  of  the  water 
of  a  stream  gives  priority  of  right  as  be- 
tween persons  using  the  water.  Cotton- 
wood W.  &  L.  Co.  v.  St.  Michael's  Mon- 
astery, 29  Ida.  761;   162  Pac.  242. 

permits 

A  permit  from  the  state  engineer  is 
not  a  water  right;  it  is  not  an  appropria- 
tion of  the  public  waters  of  the  state  and 
is  not  real  property;  it  merely  expresses 
the  consent  of  the  state  that  the  holder 
may  acquire  a  water  right  by  complying, 
substantially,  with  all  the  requirements 
of  the  statute,  to  and  including  the  actual 
appropriation  of  the  water  to  the  benefi- 
cial use  specified  in  the  application  for 
the  permit,  in  which  case  he  may  become 
the  owner  of  a  water  right,  the  priority 
of  which  will  relate  back  to  the  date  of 
the  permit.  Basinger  v.  Taylor,  30  Ida. 
289;  164  Pac.  522. 

The  holder  of  a  permit  for  the  appro- 
priation of  the  waters  of  a  creek  has, 
on  complying  with  the  terms  of  the  per- 
mit, an  inchoate,  contingent  right;  and 
the  process  of  the  ripening  of  this  into  a 
complete  appropriation  can  not  be  inter- 
fered with  by  the  holder  of  a  later  per- 
mit, even  though  this  person  may  have 
been  enjoying  a  flow  from  the  creek  and 
have  returned  it  to  the  channel.  Lam- 
brix  v.  Frazier,  —  Ida.  — ;   171  Pac.  1134. 

As  between  the  holders  of  permits  for 
the  appropriation  of  the  waters  of  a 
creek,  the  one  first  in  acquisition,  pro- 
vided he  has  complied  with  the  terms 
on  which  the  permit  was  given,  has  the 
superior  position;  on  completing  his 
works  of  diversion  and  application  to 
such  an  extent  that  the  water  may  be 
applied  to  the  beneficial  use  intended,  he 
is  entitled  to  have  the  other  restrained 
from  interfering  with  such  use,  and 
thereby  preventing  his  incipient  interest 
from  ripening  into  a  complete  appropria- 


tion.     Lambrix    v.    Frazier,    —    Ida.    — ; 
171  Pac.  1134. 

Actions — in  general 

The  law  affords  remedies  for  landown- 
ers aggrieved  by  what  they  conceive  to 
be  interference  with  their  priority  of 
right  to  the  waters  of  a  stream;  hence,  a 
landowner,  by  violently  breaking  a  head- 
gate  so  as  to  take  the  water,  regardless 
of  the  rights  of  others,  lays  himself  open 
to  prosecution;  and,  if  prosecuted  there- 
for, there  is  no  basis  on  which  to  main- 
tain an  action  for  malicious  prosecution. 
Nettleton  v.  Cook,  30  Ida.  82;  163  Pac. 
300. 

One  who  appropriates  water  can  not 
maintain  an  action  for  an  injunction 
under  his  permit  until  he  shows  that  he 
has  substantially  complied  with  all  the 
requirements  of  the  statutes  and  is  in  a 
position  to  divert  the  water  to  a  beneficial 
use.  Basinger  v.  Taylor,  30  Ida.  289;  164 
Pac.  522. 

A  person  having  a  prescriptive  right  to 
permit  the  drainage  water  from  his  land 
to  flow  on  to  and  across  that  of  another 
is  not  open  to  a  charge  of  inflicting  a 
nuisance,  advanced  by  this  other,  and  to 
an  injunction  to  abate  it;  the  defendant 
in  such  a  case  has  an  easement  on  the 
plaintiff's  land.  Beasley  v.  Engstrom,  — 
Ida.  — ;   168  Pac.  1145. 

An  easement  for  the  purpose  of  drain- 
age across  the  land  of  another  may  be  ac- 
quired by  prescription;  such  an  easement  , 
is  real  property  and  the  period  of  adverse 
possession  is  that  mentioned  in  sections 
4036,  4037,  and  4039,  Rev.  Codes,  namely 
five  years.  Beasley  v.  Engstrom,  —  Ida. 
— ;  168  Pac.  1145. 

The  doctrine  of  relation  can  not  be  in- 
voked by  a  person  alleging  title  to  a 
water  right  and  asking  that  his  title  be 
quieted,  until  the  final  consummation  of 
the  appropriation  as  defined  by  statute, 
and  can  be  invoked  then  only  to  the 
extent  of  the  completion  of  the  appropri- 
ation. Basinger  v.  Taylor,  30  Ida.  289;  164 
Pac.  522. 

injunction  suit 


In  an  injunction  suit,  brought  by  the 
holder  of  a  permit  for  the  appropriation 
of  the  waters  of  a  creek,  to  restrain  in- 
terference by  another  permit  holder,  the 
granting    of    relief    depends    on    whether 
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the  plaintiff's  permit  was  the  first  of  the 
two  issued.  Lambrix  v.  Frazier,  —  Ida. 
— ;    171  Pac.  1134. 

If  an  injunction  is  applied  for  to  have 
a  person  restrained  from  extending  and 
enlarging  a  ditch,  to  the  unlawful  inter- 
ference with  the  water  already  appropri- 
ated by  the  plaintiff,  the  object  not  being 
to  prevent  the  defendant's  developing 
additional  water,  there  is  no  necessity  for 
the  court's  finding  that  there  was  water 
on  the  premises  of  both  parties  that  could 
have  been  developed  sufficiently  for  the 
needs  of  both.  Newport  Water  Co.  v. 
Kellogg,  —  Ida.  — ;    174  Pac.  602. 

evidence 


A  license  from  the  state  engineer  is 
prima  facie  evidence  of  a  water  right, 
but  a  water  permit  issued  by  him  is  not; 
no  certificate  issued  by  the  state  engi- 
neer prior  to  the  issuance  of  a  license 
under  section  3261,.  ante,  is  made  prima 
facie  evidence  of  a  water  right.  Basinger 
v.  Taylor,  30  Ida.  289;  164  Pac.  522. 


-decree 


Where  a  court  makes  correct  findings 
from  the  evidence,  in  a  case  involving 
water  appropriation,  it  can  not  decree  a 
water  right  that  does  not  comport  with 
those  findings.  Cottonwood  W.  &  L.  Co. 
v.  St.  Michael's  Monastery,  29  Ida.  761; 
162  Pac.  242. 

In  an  action  to  quiet  title  to  the  use 
of  public  waters  of  this  state,  the  decree 
as  to  such  use  must  be  based  upon  the 
amount  of  water  actually  diverted  by  the 
parties  and  applied  to  a  beneficial  use. 
Basinger  v.  Taylor,  30  Ida.  289;  164  Pac. 
522. 

Where  the  prior  appropriator  of  water 
purposes  the  establishment  of  a  school 
and  has  begun  constructing  the  building, 
having  already  constructed  his  pipe  line 
leading  thereto,  a  court  should  allow  him 
a  reasonable  time  to  complete  the  con- 
struction and  fully  apply  the  water  to 
the  uses  intended,  before  decreeing  to  a 
later  appropriator,  who  has  become  so 
with  knowledge  of  the  facts,  an  amount  of 
water  not  possible  consistently  with  the 
plans  of  the  first  appropriator.  Cotton- 
wood W.  &  L.  Co.  v.  St.  Michael's  Mon- 
astery, 29  Ida.  761;   162  Pac.  242. 


Where,  under  the  law  and  facts  of  a 
case,  a  party  is  entitled  to  the  use  of  a 
certain  amount  per  day  of  water  from  a 
stream,  a  court  can  not  decree  a  right  to 
another,  to  divert  water  from  the  same 
stream,  so  as  to  deprive  the  first  party 
of  any  part  of  such  amount.  Cottonwood 
W.  &  L.  Co.  v.  St.  Michael's  Monastery, 
29  Ida.  761;   162  Pac.  242. 

appeal 


An  appeal  lies  from  a  judgment  for  the 
defendant  in  an  action  instituted  to  oust 
from  office  a  member  of  the  board  of 
directors  of  an  irrigation  district.  Worth- 
man  v.  Shane,  —  Ida.  — ;  173  Pac.  750; 
Worthman  v.  Reynolds,  —  Ida.  — ;  173 
Pac.  751;  Worthman  v.  Barnes,  —  Ida. 
— ;    173  Pac.  751. 

In  a  suit  for  an  Injunction,  by  the 
holder  of  a  permit  for  the  appropriation 
of  waters  of  a  creek  against  the  holder 
of  a  junior  permit,  the  findings  of  fact 
filed  by  the  trial  judge,  if  supported  by 
evidence  sufficient  to  sustain  them,  will 
not  be  disturbed  because  of  a  conflict  in 
the  evidence.  Lambi"ix  v.  Frazier,  —  Ida. 
— ;   171  Pac.  1134. 

Conveyances  and  contracts — effect  of  en- 
larging canal  and  extending   its  uses 

After  one  has  duly  conveyed  land  to 
another,  and,  on  terms  agreed  upon,  the 
full  and  perp'etual  use  of  a  water  right 
in  a  canal  in  connection  therewith,  he, 
and  his  successors  in  interest,  in  case 
he,  or  they,  enlarge  the  canal  and  extend 
its  uses,  assume  the  expense,  liabilities, 
and  obligations  caused  by  such  enlarge- 
ment and  extension.  Nampa  &,  Meridian 
Irr.  Dist.  v.  Manville,  —  Ida.  — ;  173 
Pac.  113. 

Where  there  has  been  duly  executed 
and  delivered  a  deed  for  land,  and  for 
a  water  right  in  a  canal  in  connection 
therewith,  the  successor  of  the  grantor's 
interest  can  not  in  after  years  elaborate 
the  canal  and  extend  its  uses,  and  for  the 
expense  incurred,  exact  from  the  suc- 
cessor of  the  original  grantee  terms  in 
excess  of  those  to  which  such  grantee 
consented.  Nampa  &  Meridian  Irr.  Dist. 
v.  Manville,  —  Ida.  — ;   173  Pac.  113. 

The  grantee  of  land  and  of  a  water 
right  in  a  canal  in  connection  therewith, 
must  observe  the  terms  upon  which  the 
deed  was  given;    but  neither  he  nor  his 
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successors  in  interest  may  be  required  to 
bear  any  burdens  in  excess  of  these 
terms,  in  case  the  canal  is  enlarged  or 
its  uses  extended.  Nampa  &  Meridian 
Irr.  Dist.  v.  Manville,  —  Ida.  — ;  173  Pac. 
113. 

Public  water  supply — Carey  Act  projects 

The  state,  in  dealing  with  Carey  Act 
projects,  acts  by  virtue  of  its  sovereignty 
and  not  in  the  capacity  of  a  private 
owner;  the  doctrine  of  estoppel  can  not, 
therefore,  be  invoked  in  such  matters 
against  the  sovereign  state.  State  v. 
Twin  Falls-Salmon  River  L.  &  W.  Co.,  30 
Ida.  41;  166  Pac.  220. 

In  a  Carey  Act  project  three  contracts 
are  necessary;  one  between  the  govern- 
ment and  the  state,  known  as  the  state 
contract;  one  between  the  state  and  the 
construction  company,  known  as  the  con- 
struction company  contract;  and  one  be- 
tween the  construction  company  and  the 
settlers,  known  as  the  settlers'  contract; 
after  these  three  contracts  are  entered 
into,  the  lands,  or  a  jportion  thereof,  may 
be  thrown  open  for  settlement.  State  v. 
Twin  Falls-Salmon  River  L.  &  W.  Co., 
30  Ida.  41;  166  Pac.  220. 

In  carrying  out  a  Carey  Act  project,  the 
state  acts  as  the  agent  or  trustee  for  the 
settlers;  before  the  contract  between  the 
state  and  the  construction  company  is  ex- 
ecuted the  proper  officers,  both  of  the  gov- 
ernment and  of  the  state,  must  determine 
in  advance,  among  other  things,  the  suf- 
ficiency of  the  water  supply;  the  entire 
plan  of  such  projects  seems  to  be  one  of 
complete  state  supervision  and  control. 
State  v.  Twin  Falls-Salmon  River  L.  &  W. 
Co.,  30  Ida.  41;  166  Pac.  220. 

sufficiency  of  water  supply 

The  question  of  the  sufficiency  of  the 
water  supply  for  the  irrigation  of  a  tract 
of  land  must  always  be  a  matter  of  ap- 
proximate estimate.  State  v.  Twin  Falls- 
Salmon  River  L.  &  W.  Co.,  30  Ida.  41; 
166  Pac.  220. 

Decisions  which  establish  the  law  ap- 
plicable to  water  rights  where  the  water 
supply  is  shown  to  be  adequate  have  no 
application  to  cases  where  the  water  sup- 
ply is  not  adequate  or  sufficient.  State  v. 
Twin  Falls-Salmon  River  L.  &  W.  Co., 
30  Ida.  41;  166  Pac.  220. 


After  a  construction  company  has 
agreed  with  the  state  to  sell  water  rights 
to  all  purchasers  of  Carey  Act  lands,  as 
well  as  school  lands,  without  preference 
or  partiality,  and  after  the  state  has  sold 
lands  included  in  a  Carey  Act  project,  for 
the  reclamation  of  which  lands  there  is 
an  inadequate  supply  of  water,  the  state 
can  not,  upon  a  subsequent  sale  of  school 
lands  included  within  such  project, 
equitably  ask  a  preference  by  insisting 
that  the  purchaser  of  such  school  lands 
have  water  sufficient  to  reclaim  them; 
such  lands  have  no  priority  over  other 
state  lands;  and,  under  such  circum- 
stances, the  water  supply  can  not  justly 
be  divided  up  and  distributed  over  all  of 
such  lands  within  the  project.  State  v. 
Twin  Falls-Salmon  River  L.  &  W.  Co., 
30  Ida.  41;   166  Pac.  220. 

Finality  of  the  action  of  the  state  and 
of  the  Department  of  the  Interior"  in  de- 
termining that  a  sufficient  water  supply 
existed  to  satisfy  the  requirement  of  a 
Carey  Act  project,  and  of  its  bearing 
upon  the  right  of  the  state  to  receive 
patents  for  the  public  land  segregated 
from  the  public  domain  upon  the  applica- 
tion of  the  state.  State  v.  Twin  Falls- 
Salmon  River  L.  &  W.  Co.,  30  Ida.  41; 
166  Pac.  220,  233. 

persons  entitled  to  appropriate  water 


A  construction  company  may,  as  a  trus- 
tee, appropriate  water  for  a  Carey  Act 
project  for  the  purpose  of  transferring  it 
to  settlers  within  said  project  for  their 
use  and  benefit  in  connection  with  the 
irrigation  system;  the  intention  of  the 
law  is  that  settlers  shall  ultimately  own 
the  entire  project,  the  works  and  the 
water  rights.  State  v.  Twin  Falls-Salmon 
River  L.  &  W.  Co.,  30  Ida.  41;  166  Pap 
220. 

irrigation  districts 


Where  a  landowner  in  an  irrigation 
district  has  stipulated  as  to  the  regularity 
of  the  organization  of  the  district  and  of 
the  proceedings  apportioning  an  assess- 
ment according  to  benefits  received,  the 
matters  become  res  judicata,  and  are  not 
subject  to  collateral  attack  in  an  injunc- 
tion suit  brought  by  him  to  restrain  a 
sale  of  his  land  for  nonpayment  of  an 
assessment.  Holland  v.  Avondale  Irr. 
Dist.,  30  Ida.  479;  166  Pac.  259. 
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assessments  and  enforcement  thereof 

If  an  irrigation  district  assessment, 
regularly  levied,  becomes  delinquent  and 
remains  unpaid,  the  treasurer's  duty  is 
to  proceed  under  the  law  to  sell  the  land. 
Holland  v.  Avondale  Irr.  Dist.,  30  Ida.  479; 
166  Pac.  259. 

The  right  of  an  irrigation  district  to 
sell  lands  for  delinquent  assessments  is 
conferred  by  statute;  if  the  steps  taken 
by  the  district  authorities  in  levying  the 
assessments  and  spreading  the  same 
upon  the  assessment-roll,  and  in  other 
matters  connected  therewith,  are  regular, 
the  right  to  sell  follows  upon  failure  to 
pay  the  assessments.  Holland  v.  Avon- 
dale  Irr.  Dist.,  30  Ida.  479;  166  Pac.  259. 

The  statute  does  not  provide  for  spe- 
cial assessments;  they  are  therefore  to 
be-  levied  and  collected  in  conformity 
with  the  procedure  for  levying  and  col- 
lecting assessments  for  the  payment  of 
principal  and  interest  of  bonds;  in  other 
words,  the  assessment  is  to  be  listed  and 
carried  out  in  the  assessment  books  in 
the  same  proportion  as  assessments  of 
benefits  for  the  cost  of  the  works.  Hol- 
land v.  Avondale  Irr.  Dist.,  30  Ida.  479; 
166  Pac.  259. 

Payment  of  irrigation  district  assess- 
ments.   See  Payment. 

Sale  of  water — water  rates 

An  irrigation  construction  company's 
remedy  against  a  settler  on  Carey  Act 
land,  for  delinquent  water  rates  is  con- 
fined to  its  lien;  it  can  not  withhold  ser- 
vice of  water.  Adams  v.  Twin  Falls- 
Oakley  L.  &  W.  Co.,  29  Ida.  357;  161  Pac. 
322. 

When  granting  the  Carey  Act  lands  to 
the  state,  the  federal  government  author- 
ized the  creation  of  a  lien  on  them  for 
the  construction  of  irrigation  works,  and, 
under  such  authority,  the  state  has  cre- 
ated a  lien,  on  both  the  land  and  the 
water  right,  to  insure  to  the  construction 
company  a  return  of  the  initial  cost  of 
construction  and  a  reasonable  profit  on 
the  investment;  but  the  construction  com- 
pany can  not  deprive  a  settler  of  the  use 
of  water  by  reason  of  his  failure  to  make 
payments,  under  the  terms  of  his  contract 
with  the  construction  company,  upon  the 
initial     indebtedness.       Adams     v.     Twin 


Falls-Oakley   L.   &   W.   Co.,   29   Ida.   357; 
161  Pac.  322. 

Statutory  provisions  limit  the  expense 
which  will  authorize  the  refusal  by  a  con- 
struction company,  a  quasi  public  corpo- 
ration, to  deliver  water,  to  the  ordinary 
charges  or  assessments  necessary  to 
cover  the  maintenance  and  operating  ex- 
penses for  the  delivery  of  water  from  its 
irrigating  system,  and  this  does  not  ex- 
tend to  any  prior  or  initial  indebtedness. 
Adams  v.  Twin  Falls-Oakley  L.  &  W.  Co., 
29  Ida.  357;   161  Pac.  322. 

Irrigation  contracts.  L.  R.  A.  1916F, 
273;  citing  Collins  v.  Twin  Falls  N.  S.  L. 
&  W.  Co.,  28  Ida.  1;  152  Pac.  200. 

Lien  and  foreclosure 

Where  the  title  to  Carey  Act  land  is 
in  the  United  States  or  in  the  state  of 
Idaho,  the  ordinary  charges  or  assess- 
ments to  cover  the  expense  of  delivering 
water  for  irrigating  purposes  become  a 
first  lien  upon  any  crop  or  crops  that 
may  be  raised  upon  the  lands  furnished 
with  water;  this  is  a  prior  lien  upon  such 
crops  and  is  subject  to  foreclosure  in  the 
manner  provided  by  law.  Adams  v.  Twin 
Falls-Oakley  L.  &  W.  Co.,  29  Ida.  357; 
161  Pac.  322. 

priority  of  liens 


If  a  Carey  Act  construction  company 
agrees  to  furnish  water  to  a  desert  land 
entryman  but  forms  an  operating  com- 
pany, in  which  shares  of  stock  are  issued 
to  the  entryman,  each  share  representing 
a  proportionate  interest  in  the  irrigation 
system  of  the  company,  and  the  water 
is  furnished  upon  the  land  but  is  per- 
mitted to  be  applied  to  a  beneficial  use 
thereon  and  to  become  appurtenant  to 
the  land  in  question,  and  the  company 
retains  possession  of  the  shares  as  secur- 
ity for  payments  to  be  made  therefor  but 
fails  and  neglects  to  have  its  contract 
recorded,  or  to  give  any  notice  of  its 
claim  to  security,  and  the  entryman  sub- 
sequently mortgages  the  land  to  one  who 
has  no  notice  of  the  situation  with  the 
construction  company  but  who  records 
his  conveyance,  such  mortgagee  has  a 
prior  and  superior  lien  upon  the  land, 
and  upon  the  water  right  appurtenant 
thereto,  and  his  claim  to  the  shares  of 
stock,  which  evidence  that  water  right, 
is    superior    to    that   of   the    construction 
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company.    Ireton  v.  Idaho  Irr.  Co.,  30  Ida. 
310;  164  Pac.  687. 

redemption  from  foreclosure  sale 


Where  a  construction  company  declares 
the  entire  indebtedness  to  be  due,  under 
the  contract  it  has  with  the  entryman  of 
Carey  Act  land,  it  may  foreclose  its  lien 
therefor,  but  the  property  may  not  be 
purchased,  at  the  foreclosure  sale,  for  a 
sum  in  excess  of  the  amount  due;  the 
entryman  may  redeem  from  the  sale  at 
any  time  within  nine  months,  on  paying 
such  amount  with  interest,  costs,  and 
fixed  charges.  Adams  v.  Twin  Falls- 
Oakley  L.  &  W.  Co.,  29  Ida.  357;  161  Pac. 
322. 

WITNESSES 

In   general 

The  right  to  impeach  a  witness  and 
the  methods  of  impeachment  are  statu- 
tory, and  to  avail  one's  self  of  the  right, 
the  statute  must  be  followed.  Boeck  v. 
Boeck,  29  Ida.  639;   161  Pac.  576. 

The  legislature,  by  the  act  passed  in 
1909,  relating  to  the  calling  by  a  party 
to  a  suit  of  the  adverse  party  as  his 
witness,  intended  that  this  right  should 
pertain  to  parties  to  divorce  suits  as  well 
as  others.  Boeck  v.  Boeck,  29  Ida.  639; 
161  Pac.  576. 

In  order  that  a  child  may  be  a  compe- 
tent witness,  it  is  not  indispensable  for 
such  person  to  know  the  nature  of  an 
oath,  or  to  be  able  to  say  what  may  hap- 
pen to  him  or  her  in  case  of  testifying 
falsely;  provided  that  an  examination  of 
the  witness  develops  an  intelligence 
measuring  up  to  the  statutory  require- 
ments. State  v.  Harp,  —  Ida.  -  — ;  173 
Pac.  1148. 

Husband   or  wife 

A  husband  or  wife  may  be  called  as  a 
witness,  one  for  the  other,  in  a  divorce 
suit,  the  statute  being  intended  to  extend 
to  a  party  to  a  civil  action  the  right  to 
examine  his  adversary  without  being 
bound  by  the  resulting  testimony,  but  the 
right  is  abused  if  the  witness  is  made  to 
divulge  the  whole  theory  of  his  defense 
so  as  to  reverse  the  order  of  proof;  in 
such  a  case,  the  testimony  should  be 
stricken  out  on  motion.  Boeck  v.  Boeck, 
29  Ida.  639;  161  Pac.  576. 


Outside  of  the  cases  expressly  excepted 
by  the  statute,  a  husband  can  not  testify 
against  his  wife  or  a  wife  against  her 
husband  without  the  other's  consent. 
Watkins  v.  Lord,  —  Ida.  — ;  171  Pac.  1133. 

Physicians 

The  fact  that  a  physician  has  been  em- 
ployed by  the  master  to  attend  the  ser- 
vant, who  has  received  physical  injuries 
in  course  of  the  employment,  does  not 
render  communications  between  patient 
and  physician  any  the  less  privileged  in  an 
action  by  the  servant  to  recover  for  the 
injuries.  Brayman  v.  Russell  &  Pugh  L. 
Co.,  —'Ida.  — ;   169  Pac.  932. 

In  an  action  by  a  servant  against  his 
master  to  recover  for  personal  injuries 
received  during  the  employment,  the 
plaintiff,  by  testifying  in  chief  that  during 
his  illness  he  followed  his  physician's  ad- 
vice, does  not  waive  his  privilege  to  have 
his  physician  prohibited  from  testifying 
as  to  statements  showing  the  servant's 
desire  to  remain  crippled,  so  as  to  be 
given  a  life  pension  by  the  defendant. 
Brayman  v.  Russell  &  Pugh  L.  Co.,  —  Ida. 
— ;   169  Pac.  932. 

The  attendant  physician  of  an  injured 
servant  can  not,  in  an  action  by  the  latter 
to  recover  from  the  master  for  the  injury, 
testify,  without  the  patient's  consent,  as 
to  a  conversation  with  plaintiff  during 
such  attendance,  and  as  to  the  plaintiff's 
then  expressing  himself  as  not  wishing 
to  be  restored  to  good  condition  of  body, 
but  rather  to  remain  infirm,  so  as  to  get 
a  life  pension  from  the  defendant.  Bray- 
man v.  Russell  &  Pugh  L.  Co.,  —  Ida.  — ; 
169  Pac.  932. 

The  rule,  excluding  as  privileged  the 
testimony  of  one's  medical  adviser,  ex- 
tends to  the  testimony  of  a  physician  en- 
gaged by  such  adviser  to  take  an  X-ray 
photograph  of  the  patient's  arm  and  to 
confer  with  him  in  that  connection.  Shaw 
v.  City  of  Nampa,  —  Ida.  — ;  171  Pac. 
1132. 

WORDS  AND  PHRASES 

"Apex."  Alameda  Min.  Co.  v.  Success 
Min.  Co.,  29  Ida.  618;  161  Pac.  862. 

"Benefits."  Burt  v.  Farmers'  Co-oper 
ative  Irr.  Co.,  30  Ida.  752;  168  Pac.  1078. 

"Dealing."  Libby  v.  Pelham,  30  Ida. 
614;    166   Pac.   575. 
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"Debt."     Dover  Lumber  Co.  v.  Case,  — 
Ida.  — ;  170  Pac.  108. 

"Delivery."       Lewis     County    v.     State 
Bank,  —  Ida.  — ;  170  Pac.  98. 

"Extreme  cruelty."     Donaldson  v.  Don- 
aldson, —  Ida.  — ;   170  Pac.  94. 

"Fellow  servants."     Brayman  v.  Russell 
&  Pugh  L.  Co.,  —  Ida.  — ;  169  Pac.  932. 

"Highlands."    Burt  v.  Farmers'  Co-oper- 
ative Irr.  Co.,  30  Ida.  752;    168  Pac.  1078. 

"Judicially  deprived  of  custody."     Jain 
v.  Priest,  30  Ida.  273;  164  Pac.  364. 

"Lowlands."    Burt  v.  Farmers'  Co-oper- 
ative Irr.  Co.,  30  Ida.  752;  168  Pac.  1078. 

"Possessory    claim."     Denney    v.    Arri- 
tola,  —  Ida.  — ;    174  Pac.  135. 

"Prohibition  district."    State  v.  Morton, 
—  Ida.  — ;   171  Pac.  495. 

"Public    domain."      Northern    Pac.    Ry. 
Co.  v.  Hirzel,  29  Ida.  438;  161  Pac.  854. 

"Public  lands."     Northern  Pac.  Ry.  Co. 
v.  Hirzel,  29  Ida.  438;   161  Pac.  854. 

"Territory."     State  v.   Morton,  —  Ida, 
— ;  171  Pac.  495. 


"Trust  fund."  Weil  v.  Defenbach,  — 
Ida.  — ;   170  Pac.  103. 

"Tracts  of  land."  Burt  v.  Farmers'  Co- 
operative Irr.  Co.,  30  Ida.  752;  168  Pac. 
1078. 

WORKMEN'S    COMPENSATION     ACT 

List  of  workmen's  compensation  cases 
contained  in  volumes  1-10  N.  C.  C.  A.  See 
Index,  volumes  1-10  N.  C.  C.  A.,  p.  704. 

Editorial  notes 

Workmen's  compensation  act  as  appli- 
cable to  injury  arising  from  war.  Ann. 
Cas.  1917C,  760. 

What  statutes  are  impliedly  repealed 
by  state  employers'  liability  or  work- 
men's compensation  act.  Ann.  Cas.  1916E, 
773. 

Constitutionality  of  workmen's  compen- 
sation acts.    10  N.  C.  C.  A.  3. 

WRITS 

See  Certiorari;  Habeas  Corpus;  Man- 
damus; Prohibition,  Writ  of;  Review, 
Writ  of. 


TABLE  OF  CASES  DIGESTED 


Page 
Adams    v.    Twin-Falls    Oakley    L.    &    W. 

Co 85,  89,  90 

Ahlstroin  v.  Tage 45,  75 

Alameda  Min.  Co.  v.  Success  Min.  Co.  .  .  . 

2,   38,   58,  90 

Allen,  Ex  parte 38,  39,  42 

Allen  v.  Williams 17,  41,  42,  50 

Amonson  v.  Stone 65,  67 

Anderson  v.  Council  L.  Co 75 

Application  of  Martin 41,  49 

Athey  v.  Oregon  Short  Line  E.  Co 

3,  4,   5,   6,  38 

Austin  v.  Brown  Bros.  Co 

10,  18,  67,  74,  75,  82 

Av.rill  M.  Co.  v.  Vollmer-Clearwater  Co.  .  83 

B 

Basinger  v.  Taylor 36,  86,  87 

Bates  v.  Papesh 41,  65,  72,  83 

Bates  v.  Price 8,  10 

Baugh,  Ex  parte 42 

Beasley  v.  Engstrom 85,  86 

Bell  v.  Stadler 5,  66,  67,  83,  84 

Bennett  v.  Thornton 6,  38 

Berlin  M.  Works  v.  Dehlbom  L.  Co 

10,  18,  30,  50,  82 

Blackwcll  v.  Kercheval 68,  81 

Blackwdl  Lumber  Co.  v.  Empire  Min  Co. 

36,  37,  71 

Blackwell  Lumber  Co.  v.  Empire  Mill  Co. 

(non  idem) 37 

Blaine  County  v.  Fuld 22,  30 

Blumauer-Frank  Drug  Co.  v.  Young 40 

Boeck  v.  Boeck 31,  90 

Bohannon  Dredging  Co.  v.  England 

4,  5,  6,  7,     9 

Boise  City  v.  Xational  Surety  Co.  .  .9,  28  62 
Boise  Dev.  Co.  v.  Boise  City 

1,  28,  35,  50,  52,  60,  61,  63 

Boise-Payette  L.  Co.  v.  McCarthy. 5,  0,   7,   16 

Bowers  v.  Bennett 73,   88 

Brayman  v.  Russell  &  Pugh  L.  Co 

7,  55,  56,  90,  91 


Pago 
Breyer  v.  Baker 85 

Brown  v.  Hardin 7,  8,  10 

Brown  v.  T.  B.  Reed  &  Co 20,  30 

Brunzell  v.  Stevenson 21,  46,  49 

Buena    Vista   G.    M.    Co.   v.    Boise   Basin 

Imp.  Co 46 

Burt  v.  Farmers'  Co-operative  Irr.  Co.. 

16,  17,  32,  33,  34,  35,  79,  85,  90,  91 

Burt  v.  Farmers'  Co-operative  Canal  Co. 

(non  idem)    

16,  17,  32,  33,  34,  35,  79,  85,  90,  91 

C 
Cahoon  v.  Seger 38,  79,  80 

Callahan,  In  re 23,  31,  60,  68 

Callahan  v.  Callahan 8,  38,  84 

Callahan  v.  Dunn 23,  31,  60,  68 

Campbell  v.  Bank  &  Trust  Co 53 

Carlson  v.  Mullen 75,  76,  78 

Carr  v.  Wallace  Laundry  Co 55,  64 

Casaday  v.  Stuart 8 

Chadwick  v.  Holm 21 

Chandler  v.  Little 2 

Citizens'  State  Bank  v.  Thomason 12 

City  of  Coeur  d'Alene  v.  Public  Utilities 

( lommission 80,  81 

City  of  Coeur  d'Alene  v.  Spokane  &  I.  E. 

R.  Co 37,  38,  79,  82 

Clark  v.  Wonnacott 22,  65 

Clay  v.  Board  of  Commissioners 76,  77 

Clear  Lake  P.  &  I.  Co.  v.  Chriswell 

4,  39,  70,  81 

Cnkovch  v.  Success  Min.  Co 

8,  29,  39,  55,  57,  82 

( loburn  v.  Thornton 6,  38 

Cole  v.  Plowhead 36 

Cook  v.  Miller < 7 

( lorkei  v.  A.ke 65,  76 

I  lorker  v.  Cowen 65,  76 

Cottonwood   VV.  &  L.  Co.  v.  St.   Michael's 

Monastery    86,  87 

<r;indall  v.  (loss 1,   2,  70,   71 

Crane,  Ex  parte 17 

<  Irane  v.  <  ampbell 17 


(93) 


94 


B.  M.  CO.'S  CURRENT  DIGEST 


D 

Page 
Davenport  v.  Burke 9,  68,  83 

Davis  v.  State 67,  77,  78 

Denney  v.  Arritola 2,  91 

Donaldson  v.  Donaldson 9,  31,  32,  83,  91 

Donaldson  v.  Thousand  Springs  Power  Co. 

18,  21,  50,  83 

Donovan  v.  Boise  City 64 

Donovan  v.  Dougherty 35,  46,  81 

Dore  v.  Benedict 8 

Dore  v.  Cottom 8 

Dover  Lumber  Co.  v.  Case 

7,  14,  28,  49,  50,  51,   59,  67,  91 

Drainage  Dist.  No.  1,  In  re 

17,  32,  33,  34,  35,  79 

Drumheller  v.  Dayton 66,  82 

Dwyer  v.  Libert 29,  51,  52 

E 

Evans  v.  Van  Deusen 54,  69,  70 

Evans  State  Bank  v.  Skeen 3 

Ewald  v.  Hufton 45,  84 

Ex  parte  Allen 38,  39,  42 

Ex  parte  Baugh 42,  47 

Ex  parte  Crane 17 

F 

Farmers'  &  Traders'  Bank  v.  National  L. 

&  L.  Supply'Co 19 

Fenn  v.  Latour  Creek  Ry.  Co 57,  71 

Fidelity  State  Bank  v.  Miller 13,  70 

First  Nat.  Bank  v.  Hall 13 

Folen  v.  Saxton 67,  73,  74 

G 

Glenn  v.  Aultman  &  Taylor  M.  Co.  .  .4,  6,     9 

Gooding  Highway  Dist.  v.  Idaho  Irr.  Co. 
35,  69 

Graham  v.  Brown  Bros.  Co.  .  .  .9,  21,  39,  75 

Graves  v.  Northern  Pac.  Ry.  Co 

29,  64,  65,   72 

Green  v.  Consolidated  W.  &  M.  Co .  11,  15,  39 

Griffith  v.  Owens 16,  76 

Griffith  v.  Van  Deusen 77 

H 

Hamilton  v.  Dougherty 35,  46 

Hanley  v.  Federal  M.  &  S.  Co 79 

Hansen  v.  Boise  Payette  L.  Co 5,  39 


Page 
Hanson  v.  Morrison 11 

Hanson  v.  Weniger 4,  54 

Hardy  v.  Ward 8 

Hargis  v.  Paulsen 64 

Hayes  v.  Farmers '  Union  Ditch  Co 35 

Hayton  v.  Clemans 9,  14 

Hemphill  v.  Moy 2,  9,  68 

Hof stede,  In  re 11,  12 

Holland  v.  Avondale  Irr.  Dist.  .9,  66,  88,  89 

Hudson  v.  Carlson 13,  15,  67 

Huffaker  v.  Edgington 35,  36 

Hughes  v.  Latour  Creek  R.  Co.  .  . 44 

Hyatt  v.  Blackwell  Lumber  Co 17,  23 

Hyatt  v.  Humbird  Lumber  Co 46,  66 


Idaho  T.  &  S.  Bank  v.  Nampa  &  M.  Irr. 

Dist 47,  52 

Idaho  T.  &  S.  Bank  v.  Ridenbaugh.  .9,  49,  50 

In  re  Callahan 23,  31,  60,  68 

In  re  Drainage  Dist.  No.  1 

17,  32,  33,  34,  35,  79 

In  re  Hofstede 11,  12 

I  )i   re  Wourms 11 

Ireton  v.  Idaho  Irr.  Co 90 


Jain  v.  Priest 1,  41,  42,  91 

Jensen  v.  McConnell  Bros 18,  39,  81 

Johansen  v.  Looney 1,  39,  50,  59,  84 

Johnson  v.  Holderman 40 

K 

Katerdahl  v.  Daugherty 54,  78 

Keller  v.  Keller 31 

Kelly  v.  Lemhi  Irr.  &  O.  Co .  .  .  29,  30,  55,  82 

Kendrick  State  Bank  v.  Barnum.  .  .1,  39,  40 

Kerney  v.  Hatfield 48 

Keyser  v.  City  of  Boise 63 

Kinsolving  v.  Milwaukee  L.  Co 9 

Kinzell  v.  Chicago,  M.  &  St.  P.  Ry.  Co .  .  15 

Kirtley  v.  Oregon  Short  Line  R.  Co.  .  v  .  47 

Kootenai  County  v.  State  Board  of  Equal- 
ization'   54,  80 

Kuhnen  v.  Kuhnen 30 

L 

Lamb  v.  Brammer 30,  44 

Lamberton  v.  McCarthy 3,  54 

Lambrix  v.  Frazier 50,  86,  87 


TABLE  OF  CASES  DIGESTED 


95 


Page 
Lewis  v.  Christopher 79 

Lewis  v.  Warren  &  Anderson  F.  Co 49 

Lewis  County  v.  State  Bank.  .  .12,  41,  74,  91 

Libby  v.  Pelham 18,  22,  59,  78,  81,  90 

Lies  v.  Mulhall 84 

Little  v.  Broxon 68 

Livingstone  v.  Aberdeen-Springfield  Canal 
Co 4 

Long  v.  Burley  State  Bank 11,  53 

Lytle  v.  Springston  Lumber  Co 40,  81 

Me 

McKeehan  v.  Vollmer-Clearwater  Co. .  .  9,  45 


M 

MacWatters  v.   Stockslager 17, 

Maney  v.  Idaho  Const.  Co 8,  18, 

Marsh   Min.   Co,  v.    Inland   E.   M.   &   M. 

Co 10,  28,  36, 

Martin,   Application  of 41, 

Meier  &  Frank  Co.  v.  Bruce 

Melgard  v.  Eagleson 54, 

Milner  v.  Pelham 22,  59, 

Mode,  The,  v.  Myeis 66, 

Moore  v.  Boise  L.  &  O.  Co 20, 

Moore  v.  Keystone  Driller  Co 

Moser  v.  Pugh- Jenkins  F.  Co 

Mountain  Home  L.  Co.  v.  Swartwout.  .  .  . 
37,  39, 

N 

Nampa  &  Mer.  Irr.  Dist.  v.  Manville.  .87, 
Nampa  Highway  Dist.  v.  Canyon  County. 

Nelson  v.  McGoldrick  L.  Co 21, 

Nettleton  v.  Cook 52, 

New  First  *Nat.  Bank  v.  City  of  Weiser.  . 


46 
19 

62 
49 
44 

78 

81 

71 
60 

15 

40 

84 


22 

48 
86 


54,  62 


Newport  Water  Co.  v.  Kellogg 

3,   6,   7,  37,   49,   66,  67,   85,  87 

Northern  Pac.  Co.  v.  Hirzel 

63,  64,  68,  70,  71,  91 

Northwest  L.  &  W.  Co.  v.  Alexander.  .  .  . 

14,    71,   79,  80 

o 

Omaha  S.  S.  Works  v.  Lemon 8,  48 

Oregon  Short  Line  R.  Co.  v.  Williams.  .  .    70 


Paleher  v.  Oregon  Short  Line  R.  Co 

30,  71,  82 


Page 

Parker  v.  Herron 6,  38,  40 

Pendrey  v.  Brennan 48,  66 

People  v.  Kadletz : 76 

Pettengill  v.  Blackman 20,  59,  67,  71 

Pfirman  v.  Success  Min.  Co 19,  53 

Potlatch  Lumber  Co.  v.  Board  of  County 

Commrs 43 

Potlatch  Lumber  Co.  v.  Board  of  County 

Commissioners  (non  idem) 43 

Pullman  Co.  v.  State  Board  of  Equaliza- 
tion    14 

R 

Raft  River  L.  &  L.  Stock  Co.  v.  Laird. 74,  75 

Ramon  v.  Interstate  Utilities  Co 

8,  29,  55,  56,  57 

Rathbun  v.  New  York  L.  Ins.  Co 46 

Redfield  v.  Wells 12,  65 

Rees  v.  Gorham 13,  37,  50 

Rhodenbaugh  v.  Stingel 2,  3,  21 

Riley  v.  Kendrick  W.  &  M.  Co 55,  58 

Robinson  v.  Lemp 1,  37,  70 

Ross  v.  Kerr 8,  38,  52,  53 

Russell  v.  Bank  of  Nampa 12 

s 

St.  Michael's  Monastery  v.  Steele 54 

St.  Regis  L.  Co.  v.  Turner  L.  &  Mfg.  Co. 

65,  75 

Saccamonno  v.  Great  Northern  Ry.  Co.  .  . 

8,  16,  72 

Sala  v.  Crane 70 

Sandpoint  W.  &  L.  Co.  v.  Sandpoint.  .16,  20 

Santti  v.  Hartman .  .  2,  3 

School   Dist.    No.    8,    Twin    Falls   County 

v.   Twin   Falls   County   Mut.   Fire   Ins. 

Co 38,    46,   60,   75,  76 

Seat  v.  Quarles 15,  38 

Selhaver  v.  Dover  Lumber  Co 55,  56,  57 

Seysler  v.  Mowery 61,  62 

Shaner  v.  Rathdrum  State  Bank 59,  6*0 

Shaw  v.  City  pf  Nampa 9,  29,  90 

Smith  v.  Beebe 58,  59 

Smith  v.  Consolidated  W.  &  M.  Co 15 

Smith  v.  Graham   77,  82 

Smith  v.  Peterson    23,  49 

Smith  v.  Rader    21,  48,  65 

Snoderly  v.  Bower 10,  17,  48 

Snyder  v.  Conn 9,  82 


96 


B.  M.  CO.'S  CURRENT  DIGEST 


Page 
Southern    I.    C.    of    S.    D.    Adventists   v. 

Hartford  Fire  Ins.  Co 46,  47 

Spokane  &  I.  E.  R.  Co.  v.  Campbell 57 

State  v.  Anderson    24,  25 

State  v.  Butterfield 69 

State  v.  Cole 27,  45,  51 

State  v.  Cummins    17,  47 

State  v.  Curtis  24,  25,  27,  28,  40,  46 

State  v.  Curtis    (non  idem) 

24,   25,  27,   28,  40,  46 

State  v.  Fite   16,  66 

State  v.  Grady 26 

State  v.  Harp 72,  90 

State  v.  Leeper   26 

State  v.  Lottridge 28 

State  v.  Lumpkin 25,  26 

State  v.  Lundhigh 25,  28,  44 

State  v.  Maguire 24,  27,  47 

State  v.  McLeod   12 

State  v.  Morton 47,  48,  91 

State  v.  National  Surety  Co 11,  23,  78 

State  v.  Nolan 24,  25,  27,  46,  51 

State  v.  Platts 51 

State  v.  Rogers 25,  28,  44 

State  v.  Scheminisky 25,  45,  46,  47 

State  v.  Simpson   25 

State  v.  Smith 24,  25,  27,  28,  51 

State  v.  Twin  Falls-Salmon  R.  L.  &  W. 

Co 38,  55,  85,  88 

State  v.  Ward   24,  25,  27 

State   (ex  rel.  Clark)    v.  Cowen 24,  26 

Stout  v.  Cunningham 5,  6,     7 

Strong  v.  Oregon  Short  Line  R.  Co 72 

Sumey  v.  Craig  M.  L.  Co 56,  64,  73 

Sweeten  v.  Ezell 10,  40 

T 

Tannahill  v.  Lydon 74,  83 

Taylor  v.  Lytle 40,  81 

The  Mode  v.  Myers 66,  71 


Page 
Thompson  v.  Cox 77 

Thompson  v.  Great  Northern  Ry.  Co 14 

Thompson  v.  Harris 3 

Tipsword  v.  Potter 10,  11,  55,  81 

Towle  v.  Great  S.  &  T.  F.  W.  P.  Co 20 

Tucker  v.  Hypotheek  M.  &  M.  Co 65 

u 

Utah  Implement-Vehicle  Co.  v.  Kenyon.  . 
2,  12,  13 


Valley    State    Bank   v.   Post    Falls   L.    & 

W.  Co 8,  49 

Veatch  v.  Gibson 61 

Vincent  v.  Black 31,  48 

w 

Wallace  v.  McKenna 13 

Walsh  v.  Niess 7 

Watkins  v.  Lord 45,  90 

Weil  v.  Defenbach 12,  19,  52,  91 

Weiser  Nat.  Bank  v.  Washington  County.. 

16,   57,   74,  79 

Wells  v.  Gulp 7 

Wiesner  v.  Bonners  Ferry  L.  Co 56 

Williams  v.  Shrope 52 

Witt  v.  Beals 4,  5 

Wolter  v.  Church 6 

Works  v.  Lemon . 

Worthman  v.  Barnes ;  .  .  5,  87 

Worthman  v.  Reynolds 5,  87 

Worthman  v.  Shane 5,  87 

Wourms,  In  re 11 


Yeomans  v.  Lamberton 3 

Youmans  v.  Thornton 21,  22 

z 

Zimmerman  v.  Brown 22,  83 


PART  THREE 


B.  M.  CO.'S 

CITATOR 

(Quarterly  Cumulative) 


IDAHO 


Containing  all  Idaho  Citations  from  VOLUME  27,  IDAHO  REPORTS, 

to  and  including  the  following: 


IDAHO  REPORTS,  VOLUME  30,  PAGE  807;  ANNOTATED  CASES  AND  NOTES, 

VOLUME  1918D,  PAGE  800;  LAWYERS'  REPORTS  ANNOTATED  AND  NOTES, 

VOLUME  1918B,  PAGE  1203;  ATLANTIC,  VOLUME  104,  PAGE  576;  FEDERAL, 

VOLUME  250,  PAGE  928;  NORTHEASTERN,  VOLUME  120,  PAGE  208; 

NORTHWESTERN,  VOLUME  168,  PAGE  720;  PACIFIC,  VOLUME  174, 

PAGE  1183;  SOUTHERN,  VOLUME  79,  PAGE  528;  SOUTHEASTERN, 

VOLUME  96,  PAGE  497;  SOUTHWESTERN,  VOLUME  204,  PAGE 

1183;  SUPREME  COURT  REPORTER,  VOLUME  38,  PAGE  712. 


ALSO 

CITATIONS   OF  CODES,   STATUTES   AND   CONSTITUTION   OF  IDAHO,   RULES   OF 

THE  SUPREME  COURT  AND  OF  THE  CHARTERS  AND  ORDINANCES 

OF  THE  VARIOUS  CITIES  IN  THE  STATE. 


ABBREVIATIONS 


A. 

— Atlantic  Reporter 

Mo. 

— Missouri 

A.  Div. 

— Appellate  Division 

Mo.  A. 

— Missouri  Appeals 

Ala. 

— Alabama 

N. 

—Note 

Ala.  A. 

— Alabama  Appeals 

Neb. 

— Nebraska 

Alas. 

— Alaska 

Nev. 

— Nevada 

Arz. 

— Arizona 

N.  H. 

— New  Hampshire 

Ark. 

— Arkansas 

N.J. 

— New  Jersey 

A.  C. 

— Annotated  Cases 

N.J.  E. 

— New  Jersey  Equity 

A.  D. 

— American  Decisions 

N.J.  L. 

— New  Jersey  Law 

A.  R. 

— American  Reports 

N.  M. 

— New  Mexico 

A.  S.  R. 

— American  State  Reports 

N.  Y. 

— New  York 

C. 

— California 

N.  Y.  A. 

— New  York  Appeals 

C.A. 

— California  Appeals 

N.  Y.  S. 

— New  York  Supplement 

C.  A.  D. 

— California  Appellate  Decisions 

N.C. 

— North  Carolina 

C.  C.  A. 

— Circuit  Court  of  Appeals 

N.C-.C.A 

. — Negligence  and  Compensation 

CD. 

— California  Decisions 

Cases,  Annotated 

C.  U. 

— California  Unreported  Cases 

N.  D. 

— North  Dakota 

C.  R.  C. 

— California  Railroad  Commission 

N.  E. 

— Northeastern  Reporter 

Colo. 

— Colorado 

N.  W. 

— Northwestern  Reporter 

Colo.  A. 

— Colorado  Appeals 

Oh. 

— Ohio 

Conn. 

— Connecticut 

Okl. 

— Oklahoma 

Del. 

— Delaware 

Okl.Cr. 

— Oklahoma  Criminal 

F. 

— Federal  Reporter 

Or. 

— Oregon 

Fed.Cas 

. — Federal  Cases 

P. 

— Pacific.  Reporter 

Fl. 

— Florida 

Pa. 

— Pennsylvania 

Ga. 

— Georgia 

P.  U.  R. 

— Public  Utilities  Reports 

Ga.  A. 

— Georgia  Appeals 

R.  1. 

—  Rhode  Island 

H. 

— Hawaii 

S.  C. 

— South  Carolina 

Ida. 

— Idaho 

S.  D. 

— South  Dakota 

III. 

— Illinois 

So. 

— Southern  Reporter 

Ind. 

— Indiana 

S.  E. 

— Southeastern  Reporter 

Ind.  A. 

— Indiana  Appeals 

S.  W. 

— Southwestern  Reporter 

Ind.  T. 

— Indian  Territory 

S.  Ct. 

— Supreme  Court  Reporter 

la. 

— Iowa 

Tenn. 

— Tennessee 

K. 

— Kansas 

Tenn.  C. 

— Tennessee  Civil  Appeals 

Ky. 

— Kentucky 

Tex. 

— Texas 

Ky.  A. 

— Kentucky    Appeals 

Tex.  Civ 

. — Texas  Civil  Appeals 

L. 

— Lawyers'  Reports  Annotated 

Tex.  Cr. 

— Texas  Criminal  Reports 

L.  N.S. 

—         "               "               "     (N.S.) 

U. 

—Utah 

L.  E. 

—         "         Edition  of  U.S. 

U.S. 

— United  States 

La. 

— Louisiana 

Vt. 

— Vermont 

M. 

— Montana 

Va. 

— Virginia 

Me. 

— Maine 

Va.  A. 

— Virginia  Appeals 

Md. 

— Maryland 

W. 

— Washington 

Md.  A. 

— Maryland  Appeals 

W.  D. 

— Washington  Decisions 

Mass. 

— Massachusetts 

W.  V. 

— West  Virginia 

Mich. 

— Michigan 

Wis. 

— Wisconsin 

Minn. 

— Minnesota 

Wy. 

— Wyoming 

Miss. 

— Mississippi 

/ 

EXPLANATORY  NOTE 


The  black-faced  number  is  the  volume  of  Idaho  Reports. 

The  number  followed  by  a  dash,  thus,  307 — ,  is  the  page  number  of  Idaho 
Reports. 

The  figures  and  abbreviations  within  parentheses,  thus,  (111  A.  S.  R.  915; 
5  A.  C.  775;  2  L.  N.  S.  568;  82  P.  875),  mean  same  case  in  American  State 
Reports,  Annotated  Cases,  Lawyers'  Reports  Annotated,  New  Series,  and 
Pacific  Reporter;  the  figures  and  abbreviations  following  indicate  where  the 
case  is  cited. 

Duplicate  citations  of  the  same  case  in  the  various  publications  are  inclosed 
in  brackets,  thus:  [25  Ida.  65;  A.  C.  1915A,  1145;  L.  1915A,  285;  141  P.  65.] 
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1  Idaho 


78— 


L1916C  1170n 


92— 


[29  Ida  746; 
162  P337] 


113— 


(Wis)  161  N 
550 


J  W 


143— 


231  — 


235— 


313— 


[25  Ida  453; 
AC  1916C  197; 

138  P  133] 

t 

[30  Ida  367,375; 
164  P  690,  693] 

[30  Ida  106; 
162  P  1076] 
[(NM)  153  P 

69; 
L  1916C  637] 
AC  1918D  215n, 
220n 

[27  Ida  652; 
150  P339] 
(Ida)  168  P  444 
(Okl)  167  P  628 


317— 


324— 


349- 


372— 


[30  Ida  367,375; 

164  P  690,  693] 
[L1918A1023; 

(NM)167P432] 

[30  Ida  684; 
167  P  1033] 

[29  Ida  746; 
162  P337] 

[27  Ida  242; 
147  P  1067] 


376- 


[30  Ida  171,172; 

164  P  97] 
[30  Ida  250-254; 

164  P360,  361] 


539- 


550- 


553- 


560— 


566- 


626- 


655- 


681— 


698— 


709— 


722- 


746— 


753— 


780- 


786— 


409 


125— 


433— 


469— 


[29  Ida  746; 
162  P337] 

AC1917C  1041n, 
1042n 

[27  Ida  138; 
147  P298] 

(Ida)  168  P  443 


(Ida)  171  P261 

A  C  1918D  448n 

[30  Ida  237; 
164  P  100] 

[29  Ida  59; 
155  P  488] 

[28  Ida  200; 
152  P1066] 

[27  Ida  154; 

147  P  290] 
[30  Ida  751; 

168  P912] 

[26  Ida  671; 

AC  1916E  215; 

145  P  1102] 
(Oh)  111  N  E 

281 

(Ark)192SW220 
(NCf)95  SE479 

[29  Ida  59; 
155  P4S8] 

[30  Ida  410; 
164  P1177] 

L  1918B  392n 

(Ida)  173  P639 

[30  Ida  107; 
162  P1077] 

[30  Ida  216; 
164  P86] 

AC  1917A  203n, 
204n 


26- 


29- 


-(3  P263) 
L  19171;  833n, 

853n 


(2  P721) 
[27  Ida  172; 
AC  1917C  101; 
147  P499] 
34— (3  P12) 

[29  Ida  493; 

161  P250] 

40— (3  P  22) 

[28  Ida  553; 

155  P  486] 
[29  Ida  566; 

160  P1109] 
248  F  405 
61  — (3  P15) 

L  1916B  218n, 
316n,  358n, 
409n,  534n 
90— (6  P  112) 
[28  Ida  737; 

156  P106] 
95— (6  P  107) 

[30  Ida  92; 

162  P  1078] 
114 — (6  P  120) 

[28  Ida  441; 

154  P382] 
[30  Ida  542; 

165  P  1001] 
[75  Tex  Cr  153; 

AC  1918C  682] 
120— (6  P124) 

[28  Ida  109; 

152  P  1062] 

153— (9  P418) 

[27  Ida  153; 
147  P  290] 
A  C  1916E  68  n 

161— (9  P532) 

(TexCr)199SW 
1095 

176— (9  P  605) 

(NM)  174  P  737 
191— (9  P641) 

L  1918A  23n 
199— (10  P  216) 

(Ia)163NW618 

(10P37) 

[30  Ida  194,195; 
164  P  94] 

(10  P  216) 

(Ida)  174  P  610 

(Ida)174  P1008 

(10  P  620) 

[28  Ida  407; 
154  P969] 


2  Idaho 

1  —  (1  P339) 
[28  Ida  760; 
AC  1917C  756; 
156  P621] 
AC  1917C  743n 
8— (1  P343) 
[236  U  S  425; 
AC  1916B  696] 
[87  W88; 
151  P  116] 
19— (2  P718) 

(Okl)  166  P  198 

Figures  and  abbreviations  in  parentheses,  thus  (109  A 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclo 
thus  [25  Ida  453;  A  C  1916C  197;   138  P  134]. 
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215- 


239- 


245— (10  P  623) 
[29  Ida  391; 

161  P320] 
[78  Or  212; 

152  P  875] 

[30  Ida  767; 

168  P  1082] 

256— (10  P  300) 
[28  Ida  96; 
152  P475] 

276— (13  P  80) 

[28  Ida  666; 
AC  1918A  383; 
156  P117] 

300— (13  P343) 
[28  Ida  416; 
154  P  972] 
[30  Ida  491; 
166  P  267] 
[30  Ida  549; 
166  P  573] 
315—  (13  P425) 
[27  Ida  277; 
147  P1061] 
359— (16  P  915) 

(Ida)173  P1147 
366— (16  P  552) 

AC  1917D  369n 
386— (17  P  746) 
[30  Ida  92; 

162  P  1078] 
393— (17  P  635) 

[(US)  38SCt 

382; 
62  L  E  — ] 
404— (18  P  48) 

(Ida)173  P1147 
(Okl)161  P807 
411— (18  P  52) 

[27  Ida  181; 
AC1917C  105; 
147  P502] 
(Ida)171  P1135 
453— (17  P  583) 
[27  Ida  528; 
149  P734] 
537— (21  P  412) 
(Mich)  159 
N  W138 
557— (21  P  421) 
[28  Ida  125; 
152  P574] 
576— (21  P  416) 

[25  Ida  447;* 
AC  1916C  195; 
138  P  131] 
[175  la  268; 
AC  1917E  813; 
L1917D  24; 
154  NW1046] 

S  R  214;  69  L 


627— (23  P  80) 

[27  Ida  153; 

147  P290] 
[23  H  440; 

AC  1918A  241] 

642— (23  P  177) 

AC  1918A  45n, 
51n 


651— (7  L646; 
23  P116) 
[23  H  426,  436; 
AC  1918A236, 
240] 
687— (24  P  542) 

(Colo)  172  P428 

696— (23  P  547,  1014) 
[27  Ida  172; 
AC1917C101; 
147  P  499] 
719— (23  P  915) 

(Tex  Civ)181 
S  W565 
750— (23  P  541) 
[30  Ida  295; 
164  P  523] 

3  Idaho 

1— (25  P  1091) 
[27  Ida  154; 
147  P  290] 
(Ida)  168  P  912 
3— (25  P  1092) 
[35  S  D511; 
AC1917A  1056] 
67— (35  ASR267; 
26  P755) 
[29  Ida  493; 
161  P  250] 
70— (26  P  937) 
[29  Ida  493; 
161  P  250] 
103— (27  P  678) 
[29  la  137; 
157  P  1121] 
1C8— (27  P  680) 

(Ida)  173  P  749 
117— (27  P577,  730) 
[30  Ida  355; 
164  P  1020] 
119— (27  P  731) 

AC  1916E  313n, 
314n 
126— (28  P396) 

(Ida)  173  P  248 
141— (28  P401) 
[52  M  161; 
155  P  505] 
148— (28  P405) 
[52  M  161; 
155  P  505] 

584;   80  P  912), 
sed  In  brackets, 


B.  M.  CO.'S  CITATOR— IDAHO 


190— (28  P  416) 

(Ida)  169  P  295 
(Ida)  169  P  936 
(Ala)  71  So  429 
(Minn)  159  NW 
759 

204— (28  P  525) 

(Ida)  174  P  610 

221— (28  P423) 
(Okl)  158  P 
1143 

232— (35  A  S  R  269; 
28  P430) 
[28  Ida  200; 
152  P1060] 
(C  A)  159  P 
820 

241— (28  P  433) 

A  C  1918B  581 

274— (29  P  44) 

[27  Ida  364; 

148  P907] 

285— (29  P  48) 

(Tex  Cr)  186 
S  W330 

291— (29  P  97) 

(Ida)  171  P  670 

343— (29  P  110) 
[29  Ida  820; 
162  P  931] 

344— (29  P  42) 
[27  Ida  181; 
A  C  1917C  105, 
147  P  502] 
352— (29  P  101) 
[27  Ida  474; 

149  P  515] 
367— (29  P  40) 

[27  Ida  44; 
147  P  1079*] 
[27  Ida  181; 
A  C  1917C  105; 
147  P  502] 
331— (29  P854) 

(W  V)  90  S  E 
871,  874 
384 — (29  P  855) 
[26  Ida  774; 
AC  1917A  231] 
[28  Ida  587; 
AC  1918A  200] 
392— (29  P  849) 

L  1916B  212n, 
218n,  235n 
398— (16  L  81; 

29  P  1089) 

[28  Ida  587; 

155  P  691] 

418— (31  P  797) 

[29  Ida  818; 

162  P  930] 

427— (31  P  807) 

L  1917A  222n, 
224n 
450— (31  P791) 
[28  Ida  50; 


486— (31  P  816) 

(Ida)  173  P  971 

493— (35  A  S  R  289; 
31  P  803) 
(U)  172  P320 

496— (95  A  S  R  17, 

31  P994) 

A  C  1916D  51n 

510— (31  P819) 
[27  Ida  528; 
149  P  734] 

530— (95  A  S  R  29; 

32  P197) 
(la)  157  N  W 

874 
[71  TexCr  295; 
AC  1916D366; 
158  S  W  1150] 

560— (32  P  205) 
[30  Ida  730; 

167  P  1164] 

587— (32  P  254) 
[28  Ida  73; 

152  P  214] 
[28  Ida  773; 

156  P113] 

606— (32  P  250) 

[30  Ida  304-308; 

164  P527,  528] 

A  C  1917D  619n 

629— (33  P  44) 

[28  Ida  415; 

154  P971] 
[28  Ida  616; 

156  P99] 
687— (34  P  893) 

(Ida)173  P1147 
700— (35  P  172) 

(Vt)  99A  235 
703— (35  P  39) 

[30  Ida  630; 
166  P569] 
(Ida)  170  P  92 
(Okl)  156  P350 
[70  Or  35; 
AC  1916B  527, 
530; 
138  P460,  461] 
718— (34  P  1095) 
[27  Ida  154; 
147  P  290] 
[30  Ida  751; 

168  P912] 
754— (35  P  706) 

[28  Ida  734, 
737; 
156  P105,  106] 
(Fl)  72  So  183 
793— (35  P  698) 

(la)  162  NW  12 

4  Idaho 

1— (35  P697) 
[28  Ida  501; 

155  P  679] 
[29  Ida  781; 

162  P  246] 


7— (35  P  710) 

A  C  1917E  180n, 

181n 
L1918B  392n 

11  — (35  P692) 
[27  Ida  601; 
150  P41] 

13— (22  L725; 
35  P  700) 
(Ia)167NW690 

28—  (37  P  352) 
[27  Ida  418; 
150  P  28] 
44— (35  P712) 
[29  Ida  138; 
157  P1122] 
L  1917D  252n 
53— (36  P  502) 
[28  Ida  172; 

152  P1048] 
[53  M354,  356;  • 

165  P  295,  296] 
[53  M579; 
165  P751] 
(N  D)  167  NW 

513 
[134Tenn78,  83; 
AC  1917C  1128, 

1129; 
L1916D  1093, 

1095; 
183  S  W  513, 
514] 
75— (35  P704) 

(U)  162  P625 
120— (37  P272) 
[28  Ida  737; 
•  156  P  106] 
141— (36  P701) 
[29  Ida  405; 
160  P  259] 
145—  (95  A  S  R  53; 

37  P340) 
[29  Ida  408; 

160  P258] 
[88  W  567; 

153  P362] 
156— (37  P277) 

235  F756 
186—  (38  P247) 

A  C  1918C  870n 

2-48  F  405 
190— (38  P  404) 

(U)  161  P  43 
193— (38  P405) 

(N  D)  163  N  W 
1058 
201— (38  P403) 

(Mo)  188  S  W 
149 
209— (95  A  SR  59; 

38  P937) 
[221  F348; 

AC  1916C  987] 
[86  Or  245; 
168  P306] 
267— (38  P  652) 

AC  1918A  1097n 


303— (39  P  193) 

[27  Ida  242; 

147  P  1067] 

[28  Ida  344; 

154  P623] 

323— (39  P  557) 

A  C  1918C  195n 
341— (39  P193) 

[31  N  D  421; 
AC  1917A  283] 
365— (39  P  556) 
[29  Ida  137; 
157  P1121] 
377— (39  P  548) 
[28  Ida  73; 
152  P  214] 
386— (39  P  553) 
[28  Ida  444; 
154  P995] 
[30  Ida  326; 

164  P529] 
394— (39  P  1111) 

[53  M  579; 

165  P751] 
[27  S  D  537, 

541,  542; 
A  C  1916B 

1015,  1017, 

1018; 
147  N  W381, 

383,  384] 
404— (95  AS  R70; 

39  P  1114) 
[26  Ida  671; 

AC  1916E  215; 
145  P  1102] 
(Ida)168  P1141 
[L1917B  370; 

(Okl)160P723] 
A  C1917D  942n 
431— (39  P1108) 
[30  Ida  426; 

165  P  523] 
(W)  162  P  588 

434— (95A  SR  134; 

40  P  57) 
(Miss)  72  So 

146 
AC  1917D  148n, 
149n 
443— (40  P  56) 

[28  Ida  763, 

764; 
AC  1917C  757; 
156  P  622] 
[30  Ida  575; 

166  P  265] 
462— (40  P  58) 

[29  Ida  5; 
156  P  423] 
484— (42  P  506) 
[29  Ida  46; 
156  P909] 
487— (42  P  509) 
[30  Ida  110; 
163  P611] 
505— (95  AS  R  144; 
42  P  585) 
(Ida)174  P  1008 


517— (43  P  72) 

[29  Ida  493; 
161  P  250] 

518— (43  P73) 

L  1916B  207n, 
210n 

528— (43  P  74) 

[30  Ida  802; 

168  P  163] 
529— (43  P  60) 

[29  Ida  60; 
155  P  488] 
[30  Ida  367,368, 
375; 

164  P690,  693] 

548— (43  P  66) 

[27  Ida  510; 

149  P467] 
[30  Ida  540; 

165  P  1000] 
(Ida)  169  P  940 

557— (95  A  S  R  151; 
43  P575) 
(Ky)197SW539 

567— (43  P  64) 

A  C  1918C  616n 

591— (43  P327) 

(Ind)  114NE321 

605—  (95  ASR158; 
43  P74) 
[(Okl)162P769; 
L  1917C  907] 

611— (43  P71) 

[261  Mo  184 

187,  188; 

A  C  1916D 

743,  744; 

169  S  W14, 
15] 

[88  W  567; 
153  P362] 

624—  (43  P  565) 
[30  Ida  611; 
167  P348] 
(NM)  174  P  225 
(Okl)  168  P415 

636— (43  P568) 
[27  Ida  601; 

150  P41] 
[30  Ida  611; 

167  P349] 

642— (43  P  570) 
[30  Ida  323; 
165  P  1118] 
646— (43  P  324) 
[29  Ida  138; 
,      157  P  1122] 
L  1917D  252n 
661  — (43  P571) 

(W)  162  P  588 
A  C  1916B 
984n,  994n 
678— (43  P  557) 

L  1916B  212n, 
218n,  276n, 
376n 

584;   80  P  912), 


152  P207] 

Figures  and  abbreviations  in  parentheses,  thus  (109  A  S  R  214;  69  L 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed  in  brackets, 
thus  [25  Ida  453;  A  C  1916C  197;  138  P  134]. 


B.  M.  CO.'S  CITATOR— IDAHO 


723— (44  P  552) 
[27  Ida  237; 
147  P  1065] 
[27  Ida  252; 

147  P  10711 
733— (44  P  554) 

(Ida)  169  P  176 

742— (44  P  645) 

(Ala)  71  So  695 

753— (44  P  643) 
[30  Ida  737; 
168  P  6] 

773— (45  P  134) 
231  F  774 

5  Idaho 

21  — (46  P829) 
[29  Ida  494; 
161  P250] 
[30  Ida  355; 
164  P1020] 
47— (46  P  1020) 
[27  Ida  418; 
150  P28] 
65— (95  A  S  R  165; 

46  P1025) 
[81  Or  7; 

AC  1918D  172; 
158  P  168] 
68— (46  P  1024) 
[29  Ida  391; 
161  P320] 
71— (46  P1026) 
[28  Ida  415; 
154  P  972] 
79— (36  L367; 

47  P818) 
248  F  406 

107— (47  P  95) 

[27  Ida  426; 
150  P  31] 

122— (47  P  93) 

[27  Ida  366; 

148  P  907] 
[27  Ida  453 ; 

150  P25] 
126— (95  AS  R  166; 
47P93) 
(Ida)168  P1141 
154— (47  P732) 
[142  Ga653; 
A  C  1916B 
1004; 

83  S  E  537] 
(Ind)116NE924 
A  C  1916B 
1005n 

178— (47  P  942) 

L1917D  254n 

200— (47  P  945) 
[28  Ida  118; 
152  P  199] 
(Md)  97  A  139 
AC  1917E  180n 

213— (47  P949) 

AC  1917D  341n 

221  — (48  P45) 

(U)  170  P  458 


244 — (48  P  282) 
[28  Ida  199; 

152  P  1066] 

271— (48  P  295) 

249  F  441 
291— (48  P1060) 

(Ida)  169  P  176 
305— (48  P1067) 

[28  Ida  281; 
154  P  974] 
317— (49  P14) 

[29  Ida  494; 
161  P250] 

[30  Ida  355; 

164  P1020] 
333— (48  P  1070) 

[50  M64; 
144  P  1087] 
340— (49  P  729) 

A  C  1916B  997n 
347_(48  P1064) 
[27  Ida  191; 
147  P786] 
[29  Ida  219; 
158  P324] 
358— (49  P  122) 
[30  Ida  593; 
166  P  254] 
(Mo)  183  S  W 
665 
376— (95  AS  R  186; 
37  L  509; 
49  P  314) 
[30  Ida  645,  646; 
166  P  925,  926] 
(Mo)  185  S  W 
249 
394— (49  P  412) 

L  1916D  329n 
L  1917D  244n 
407— (49  P  409) 
235  F  756 
248  F  406 
[88  W  567; 

153  P362] 
416— (38  L  78; 

49  P  985) 
[84  Or  521; 

165  P589] 
[132  Tenn  187; 

A  C  1916E 

1283; 
177  S  W  483] 
499— (51  P  112) 

AC  1917C  918n 
519— (51  P110) 
[88  W  482; 
AC1917D1016; 
153  P  603] 
528— (51  P  408) 
[27.1da418; 
150  P  28] 
(Minn)  158 
N  W  422 
545—  (51  P  98) 

[28  Ida  200; 
152  P1066] 
551— (51  P110) 


572— (51  P  411) 
[30  Ida  611; 
167  P  349] 

607— (51  P  459) 
[27  Ida  153; 
147  P  290] 
614— (51  P614) 
[27  Ida  242; 
147  P1067] 
[30  Ida  140,141; 

163  P374] 
[30  Ida  611; 

167  P  349] 
660— (51  P  770) 

(Ida)  168  P  444 
673— (51  P  747) 
[30  Ida  437; 
165  P1124] 
AC1917A,1231n 

710— (51  P  750) 

(Ida)  170  P  86 

719— (51  P  774) 

(Ida)  173  P  248 

741— (51  P779) 

L  1916C  456n, 

462n 
L1918A23n,  37n 

771  — (51  P  744) 
[27  Ida  249; 

147  P  1070] 
[28  Ida  344; 

154  P  623] 
[29  Ida  684; 

161  P1031] 

793— (40  L485; 
51  P990) 
[27  Ida  96; 
147  P  79] 
[30  Ida  206; 

164  P91] 
[30  Ida  297,305; 

164  P  524,  527] 

6  Idaho 

21  — (51  P  993) 
[30  Ida  396; 

165  P1119] 
(W)  162  P  588 

28—  (51  P1032) 
[27  Ida  181; 
A  C  1917C  105; 
147  P502] 

36— (51  P  1029) 

(Ida)  171  P  261 
76—  (53  P105) 

L  1917D  252n 
78— (53  P  2) 

[30  Ida  611; 

167  P  349] 

87— (96  AS  R  256; 

53  P211) 

[30  Ida  211; 

164  P89] 

104— (53  P  271) 

[27  Ida  153; 

147  P  290] 


131— (53  P  399) 

(Ida)  168  P  6 
(Ida)  170  P  110 
AC  1917B  601n 

159— (53  P  678) 
[30  Ida  542; 
165  P  1001] 
184— (54  P  619) 

(Nev)167P1009 
(S  D)  156  N  W 

93 
L  1917E  481n 

222— (55  P  1100) 
[27  Ida  473; 
149  P  515] 
231— (55  P  545) 
[27  Ida  459; 
149  P  510] 
[28  Ida  72,  73; 

152  P  214] 
[28  Ida  773; 

156  P113] 
A  C  1916B  201n 
AC  1917D  1180n 
A  C  1918D  74n, 

77n 

266— (55  P  301) 
[30  Ida  684; 
167  P  1033] 
273— (55  P  542) 

[30  Ida  211,212; 
164  P89] 
(Ala)  78  So  213 
(Mo)  185  S  W 
743 

323— (55  P  858) 
[29  Ida  174; 

157  P  1119] 
(Ida)171  P1140 
(Ida)  174  P  130 
L  1916C  26n, 

73n 

346— (55  P  653) 
[26  Ida  673; 
AC  1916E  216; 
145  P  1103] 

372— (55  P  1020) 
[27  Ida  96; 
147  P79] 
[30  Ida  305; 
164  P527] 

383— (55  P  884) 
[29  Ida  264; 
L  1916F1205; 

158  P239] 
391— (55  P887) 

[30  Ida  686,  689; 

167P1034,1035] 

AC  1918A  1118n 

405— (55  P  1022) 
250  F  53 
(Okl)  170  P  701 
418— (44  L122; 

55  P1067) 
(Neb)  160  N  W 
109 

(109  A  S  R  214;  69  L 


(W)  168  P191 

Figures  and  abbreviations  in  parentheses,  thus 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are 
thus  [25  Ida  453;  A  C  1916C  197;   138  P  134]. 


424 — (55  P  1019) 
[28  Ida  415; 
154    P  971] 
[28  Ida  616, 
617; 
156  P99,  100] 
428— (55  P  892) 

[30  Ida  272,273; 
163  P  916] 
(Ida)  173  P  497 
455— (56  P  85) 

[28  Ida  289; 
154  P977] 
482— (56  P  264) 
[29  Ida  219; 
158  P  324] 
[88  W  564,  565, 
566; 
153  P361,  362] 
490— (56  P  266) 

A  C  1916B  997n 
496— (56  P  81) 
[29  Ida  12; 

156  P425] 
506— (56  P  165) 

(Colo)  174  P302 
516— (56  P470) 

L  1918B  1168n 
536— (57  P  310) 

[27  Ida  473; 
149  P515] 
542— (57  P  312) 

L  1916D  923n 
556— (57  P  314) 

(Nev)160  P  814 
584— (57  P  431) 

[23  H  440; 
AC  1918A  241] 
597— (57  P  708) 

[28  Ida  200; 
152  P1066] 

[29  Ida  175; 

157  P1120] 
[30  Ida  322: 

165  P1118] 
[30  Ida  536; 
165  P  997] 
609— (96  A  S  R  286; 
45  L  832; 
57  P706) 
247  F  886 
617— (59  P17) 

AC1916D18n, 
46n 
621— (59  P  14) 

AC  1916C  947n 
625— (59  P  21) 

[29  Ida  494; 
161  P  250] 
651— (59  P182) 

[27  N  D  543; 
A  C  1916B 
1018; 

147  N  W  380] 
681  — (59  P360) 

[27  Ida  204; 

148  P48] 
687— (59  P535) 

L  1916C  1172n 

584;   80  P  912), 


enclosed  in  brackets, 
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692— (59  P540) 

(Ida)  16!)  P177 
AC1917D369n 
L  1918B  757n 

706— (59  P  180) 
[29  Ida  12; 

156  P425] 
710— (59  P  538) 

[30  Ida  723; 
168  P  13] 
745— (59  P  715) 
[29  Ida  564; 
160  P  1108] 
750— (59  P  561) 
[30  Ida  303; 
164  P  526] 
787— (59  P  730) 
[26  Ida  254; 
AC1916E  292; 
141  P  1093] 
L,  1916D  923n 
795— (59  P  891) 

(Ida)171  P  1135 

7  Idaho 

16— (59  P  893) 
[30  Ida  737; 
168  P6] 

27— (59  P  929) 
[29  Ida  174; 

157  P1119] 
(Ida)171  P1140 
L  1916C  73n 

42— (60  P  87) 
[28  Ida  641; 
155  P  677] 
[29  Ida  160; 

158  P117] 
(Ida)  170  P  110 
(Ida)  173  P117 
L  1917A  866n, 

900n,  901n 
63— (59  P  931) 

(NM)  173  P  861 
69— (60  P  84) 
[27  Ida  182; 
A  C  1917C  105; 
147  P503] 
86— (60  P  79) 

(Okl)  156  P  625 
101— (60  P561) 

L  1918B  1168n 
134 — (61  P288) 
[27  Ida  58; 
146  P  1110] 
146— (97  A  S  R  250; 
61  P  517) 
(W)  162  P588 
152— (61  P  516) 
[28  Ida  84; 
152  P  471] 
(Ida)174  P1013 
(N  M)  159  P 
1005 
155— (61  P  518) 

[PUR1916E438; 
L1916E  260; 
(Ala)  71So445] 
(Continued) 


[169  C  330; 
AC  1916D  282; 

146  P  645] 
7  C  R  C  853, 

861 
[19  N  M  47,  50; 
A  C  1916E 

1294,  1296] 
(RI)  97  A  802 

183— (61  P462) 

L  1917E  481n 
185— (61  P462) 

AC1917A,1197n, 
1198n 
196— (61  P  695) 
[28  Ida  172; 
152  P1048] 
204— (61  P  824) 
[28  Ida  172; 
152  P1048] 
[30  Ida  216; 

164  P  87] 
[27  ND  542, 

544,  546; 
A  C  1916B 
101S,  10191 

147  N  W  384] 
215— (61  P1031) 

[30ND32; 
AC  1918 A  205] 
220— (61  P  1034) 
[27  Ida  192; 
147  P7S6] 
[28  Ida  96; 
156  P  475] 
A  C  1918A  721n 
250— (61  P  1029) 
[27  Ida  453; 
150  P  25] 
257— (61  P  1033) 
[29  Ida  733; 
161  P581] 
282— (62  P  681) 

L  1917E  481n 
283— (62  P680) 
[28  Ida  172; 
152  P1048] 
(Ida)  173  P  75 1 
[53  M579; 

165  P751] 
[27  N  D  537; 

A  C  1916B 
1015; 
147  NW  381] 
295— (62  P  925)    . 
[28  Ida  666; 
A  C  1918A  383; 
156  P  117] 
298— (62  P  682) 
[29  Ida  493; 

161  P  250] 
[30  Ida  712; 

168  P  11] 
(Ind)  113  N  E 
228 
302— (62  P  925) 
[29  Ida  802; 

162  P  674] 
(Continued) 


[30  Ida  321; 
165  P1117] 
355— (53  L  744; 
63  P112) 
A  C  1917A,291n 
367— (63  P  106) 
[28  Ida  641; 
155  P  677] 
(Ida)  173  P  117 
L  1917A  850n, 
901n 

370— (63  P  383) 

235  P776,  777 
416— (63  P188) 

[30  Ida  737; 
168  P6] 
424 — (63  P  189) 

(Ida)  164  P  525 
460— (63  P  596) 

[27  Ida  204; 

148  P  48] 
466— (63  P  638) 

[30  Ida  660; 
167  P1030] 
(Ida)  170  P  111 
L  1916C  HS4n 
518— (63  P  801) 

(Ida)  174  P134 
AC  1917D  308n, 
312 
524— (64  P  239) 
[30  Ida  216; 
164  P  ^ 
530— (64  P  236) 

(Ida)  169  P  298 
558— (64  P  222) 
[27  Ida  599; 
150  P  41] 
[29  Ida  335; 
158  P  1074] 
576— (64  P  S88) 

(Ga)  94  S  E  90 
581— (65  P  434) 

(Neb)  158  N  W 
385 
599— (97  A  S  R  252; 

64  P1014) 
[175  la  358; 

L  1918A  640, 
647] 
[86  Or  132; 
167  P1023] 
634— (65  P  63) 

[27  Ida  405; 

149  P  462] 

[88  Or  113,  116; 
171  P  563,  564] 
692— (54  L  378; 

65  P  503) 
AC  1917C  407n 

737— (97  A  S  R  267; 
65  P  501) 
[29  Ida  605; 
161  P  248] 
752— (65  P  563) 
[25  Ida  453, 
455; 


A  C  1916C  197, 
198; 

138  P  13,4] 
[27  Ida  135; 

147  P296] 
[29  Ida  746; 

162  P337] 
(N  D)  159  P 

284 

762— (66  P  87) 

(Ida)  173  P479 

798— (97  A  S  R  271; 
54  L  785; 
65  P  709) 
[27  Ida  789, 

793,  796; 

152  P  277, 

279,  280] 

[30  Ida  121; 

163  P  299] 
(Idt:)  174  P135 

8  Idaho 

1— (101  A  S  R  140; 

65  P  710) 
(Ala)  70  So  643 

40— (66  P  823) 
[30  Ida  377; 

164  P694] 
74 — (70  L  691; 

66  P  826) 
[26  Ida  709; 

A  C  1916E 

360; 
146  P  103] 
[78  Or  417; 
152  P  226] 
[84  Or  78; 
164  P  581] 
93— (66  P  936) 

230  F  100 
101  — (66  P933) 

[27  Ida  467; 
149  P  512] 
119— (66  P938) 

L  1917D  255n 
133— (67  P  421) 
[28  Ida  759; 
A  C  1917C  755; 
156  P  621] 
(Wy)  166  P  393 
A  C  1916B  691n 
AC  1917C  712n, 
713n,  726n, 
743n 
151— (67  P427) 

L1916C  458n, 
460n,  469n 
155— (67  P  428) 

231  F  774 
200— (101  A  S  R  188; 

56  L  554; 

67  P  493) 
(Okl)  174  P1092 

210— (67  P650) 

(U)  162  P  69 
AC  1917A  362n 
A  C  1917D  369n 

L 


230— (67  P  656) 
[51  M  212: 
AC  1917D334; 
149  P  967] 

240^-(67  P  647) 
[26  Ida  774; 
AC  1917A  231] 
[L1916E  609; 
(Okl)157P298] 
250— (101  A  S  R195; 
1  A  C  277; 
56  L736; 

67  P  919) 

A  C  191SB,  7n, 
12n,  14n,  15n, 
16n 

272— (68  P  19) 
[27  Ida  96; 

147  P  79] 
[30  Ida  308; 

164  P528] 
[30  Ida  349; 

164  P688] 

310— (101  A  S  R  201; 

68  P  295) 
[27  Ida  688; 

L1918A947; 

151  P  1011] 
(C)  167  P  516 
240  F  828 

344 — (69  P  62) 

(Ida)164  P1013 
346— (1  A  C  280; 

69  P62) 

A  C  1916B  12n, 
14n,  16n,  21n 

356— (69  P  108) 
[28  Ida  554; 
155  P  486] 
[30  Ida  706; 
167  P  1166] 

398— (69  P  120) 
[27  Ida  130; 
147  P  294] 

409— (69  P127) 

(Okl)  174  P769 

431— (69  P  995) 
[27  Ida  789, 
792,  793,  796; 

152  P  277, 
278,  279,  280] 

[30  Ida  121; 

163  P  299] 
174  P  135 

[(U  S)  38  SCt 

379; 
62  L  E  — ] 
453— (69  P  276) 
[30  Ida  172; 

164  P97] 
[30  Ida  252; 

164  P  361] 

463— (69  P  279) 

[28  Ida  344; 

154  P  623] 

[30  Ida  141; 

163  P374] 

80  P  912), 


584; 


(Continued) 
Figures  and  abbreviations  in  parentheses,  thus  (109  A  S  R  214;  69 

mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed  in  brackets, 

thus  [25  Ida  453;  A  C  1916C  197;  138  P  134]. 


B.  M.  CO.'S  CITATOR— IDAHO 


472— (69  P  478) 
[27  Ida  458; 
149  P510] 
487— (69  P  477) 

[30  Ida  299,300, 
308; 

164  P  525,  528] 
497— (69  P  319) 

(Ida)  173  P117 
(Ida)  174  P  764 
[85  Or  73; 

165  P591J 
L  1917C  835n 

549— (69  P  282) 
A  C  1917A 
1232n,  1236n 
558— (69  P  539) 
[28  C  A  318; 
152  P  62] 
574— (69  P  1042) 
[28  Ida  666; 
A  C  1918A  383; 
156  P  117] 
L  1916C  875n 
597— (101  ASR  2,15; 

70  P609) 
(111)116  NE  185 
[(Mo)  190  SW 

575; 
L,  1917C  62] 
603— (70  P790) 
[27  Ida  364; 

148  P  907] 
(Arz)  168  P  644 

608— (70  P  849) 

(Ida)  169  P296 
619— (75  P765) 

(Ida)  166  P  254 
626— (75  P  766) 

(Ida)  166  P  254 
684— (71  P473) 

[27  Ida  418; 
150  P28] 
699— (70  P  1051) 

[30  Ida  368,374; 
164  P  690,  693] 

L  1916B  769n 
710— (70  P  1054) 

[27  Ida  474; 

149  P  515] 
721— (71  P115) 

(SD)161NW329 
740— (67  L  656; 

71  P  119) 
(Ky)  182  S  W 

196 
[169  N  C  19; 
AC  1917A  427] 
(U)  161  P  450 
771  — (71  P477) 
[28  Ida  407; 
154  P969] 
784— (71  P151) 

AG1918D  265n 
789— (72  P  671) 
[28  Ida  66; 
152  P  210] 
(Ida)  173  P  118 
(Okl)  157  P  132 


9  Idaho 

8— (71  P541) 
[27  Ida  705; 

151  P  10017 
[28  Ida  587, 

588,  591; 
AC  1918A  200, 

201; 
155  P  691,  692] 

17— (108  AS  R  110; 
71  P613) 
L1918B  414n 

29— (71  P612) 

A  C  1918A  761n 

35— (60  L  716; 

71  P608) 
[28  Ida  268; 

152  P1058] 

53— (72  P719) 
[27  Ida  418; 
150  P  28] 
[30  Ida  604; 
167  P  482] 
100— (72  P  733) 
[28  Ida  543; 
155  P  671] 
(C)  170  P1142 

115— (72  P  664) 

[30  Ida  267,272; 

163  P  914,  916] 

141  — (72  P887) 
[28  Ida  289; 
154  P  977] 
149— (72  P886) 
[25  Ida  453; 
AC1916C  197; 
138  P133] 
153— (2  A  C691; 

72  P882) 

L  1916D  834n 
165— (73  P135) 
[28  Ida  285; 
154  P  976] 
184 — (72  P960) 
[27  Ida  473; 
149  P515] 
[28  ND191; 
A  C  1916E 
259] 
193— (72  P  953) 
[29  Ida  171, 
174; 

157  P1117, 
1118,  1119] 

202— (108  A  S  R  119; 
2  A  C  770; 
72  P961) 
[29  Ida  324; 

158  P  496] 
236— (74  P  861) 

[28  Ida  444; 
154  P  995] 
[30  Ida  326; 

164  P529] 
238— (74  P  800) 

[29  Ida  125; 


240— (74  P  529) 
[27  Ida  153; 

147  P  290] 
[27  Ida  212; 

148  P  470] 
244— (108  A  S  R127; 

74  P  862) 
[30  Ida  688; 
167  P  1034] 

276— (74  P  1130) 
[27  Ida  153; 

147  P290] 
277— (74  P  868) 

[28  Ida  666; 
AC  1918A383; 
156  P  117] 

284 — (74  P  866) 
[29  Ida  326; 
158  P497] 
317— (76  P  783) 

(Ida)173  P1086 
333— (74  P  9G2) 
[27  Ida  293; 
AC  1917D  732; 

148  P  473] 
371— (3  A  C  50; 

74  P957) 
(Ida)  170  P  97 
[83  W  674; 
145  P  981] 
376— (74  P  955) 

(Ida)173  P  1086 
382— (75  P  67) 

(Ida)173  P1087 
392— (74  P  1075) 

[L,  1918B  182; 
(W  V)  93  S  E 
810] 
AC1918A  1115n, 
1118n 
426— (75  P  246) 
[29  Ida  289; 
158  P1081] 
(Ida)  174  P127 
(S  D)  156  N  W 
93 
483— (75  P  227) 
[30  Ida  346; 
164  P  521] 
525— (75  P  261) 
[27  Ida  426; 

150  P31] 
AC  1917A  267n 
532— (75  P  262) 
[30  Ida  688; 
167  P1034] 
561— (75  P601) 
[30  Ida  239; 
164  P101] 
577— (75  P  764) 

L  1916D  861n 
589—  (65  L  407; 
76  P331) 
[27  Ida  619, 

620; 
L  1916F759; 
150  P  50] 
(Continued) 


[27  Ida  651; 
65  L  407; 

150  P  339] 
231  F  774 

619— (75  P765> 
[30  Ida  593; 
166  P  254] 

626— (75  P  766) 
[30  Ida  593; 
166  P  254] 

642— (2  A  C  699; 

75  P268) 
[70  Or  298; 

AC  1916B  493. 

135  P  883] 
[80  Or  322; 

156  P1078] 
651— (77  P339) 
[27  Ida  708; 

151  P1002] 

673— (75  P  274) 
[26  Ida  774; 
AC  1917A  231] 
[29  Ida  58; 

155  P488] 
(Ida)  169  P  297 

693— (75  P  819) 

(Ky)194SW373 

765— (76  P  255) 

[29  Ida  391,  392; 
161  P320] 
[30  Ida  767; 
168  P  1083] 
779— (76  P  766) 

AC  1916E  314n 
786— (77  P  226) 
[28  Ida  415; 
154  P  971] 
[28  Ida  616; 

156  P  99] 
796— (76  P  780) 

[28  Ida  736; 
156  P  106] 

10  Idaho 

1— (76  P  765) 
[30  Ida  141; 
163  P  374] 

3— (77  P  20) 
[28  Ida  66; 

152  P  210] 
(Ida)  173  P  972 

18— (76  P  788) 

[29  Ida  10; 

156  P424] 

[30  Ida  527; 

166  P  263] 

30— (109  ASR  192; 

76  P1010] 
(NO  90  SE  951 

38— (77  P  25,  321) 
[29  Ida  654,  655; 
161  P870,  871] 
(Nev)  171  P  174 
(Okl)  153  P  835 
[85  Or  185; 
166  P560] 

S  R  214;  69  L 


584; 


152  P574] 

Figures  and  abbreviations  in  parentheses,  thus  (109  A 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed 
thus  [25  Ida  453;  A  C  1916C  197;   138  P  134]. 


72— (77  P  434) 
[29  Ida  38; 
157  P  254] 
(Ida)  174  P  137 
AC1916D  373n 
88—  (76  P  1013) 
[28  Ida  116; 
152  P  198] 
[29  Ida  58; 
155  P488] 
(Wy)  161  P  776 
102— (77  P  222) 
[28  Ida  301; 
154  P  374] 
115— (77  P.  218) 

(Ida)  170  P110 
(Mich)157  N  W 
100 

129— (77  P216) 

(S  D)  143  NW 
271 

139— (77  P  213) 
[30  Ida  231; 
164  P  357] 

147— (77  P  212) 

(Ark)  160  S  W 
858 
151— (77  P  972) 

(WV)93SE1047 
159— (77  P328) 
[76  Or  635; 
149  P  1053] 
175—  (77  P  334) 

(Tex  Civ)  198 
S  W  1004 
182— (77  P  332) 
[29  Ida  566; 

160  P  1109] 
194— (77  P  645) 

(U)  149  P  934 
196— (77  P325) 
[29  Ida  781; 
162  P  246] 
224— (109  ASR204; 
77  P  623) 
(Ala)  72  So  78 
270— (66  L  60; 
77  P  638) 
(Nev)164  P  353 
288— (77  P  621) 
[29  Ida  800; 
162  P333] 
A  C  1916D  90n 
L  1916B  1294n 
294 — (77  P  628) 
[25  Ida  453; 
AC1916C197; 
138  P  134] 
308— (77  P784) 
[29  Ida  453; 

161  P858] 
[30  Ida  670; 

167  P1027] 
327— (77  P  433) 
[29  Ida  566; 
160  P1109] 

80  P  912), 


in  brackets, 


B.  M.  CO.'S  CITATOR— IDAHO 


332— (77  P  722) 
218  F  719 
246  F663 

348—  (3  AC  231; 

78  P  358) 
[29  Ida  77; 

156  P  915] 
[83  Or  393; 

163  P  984] 

366— (79  P  75) 
[29  Ida  77; 
156  P915] 
[30  Ida  282; 

164  P  367] 
(Okl)  158  P  393 

388— (79  P  82) 

(Ida)  169  P  296 
416— (79  P195) 

[16  Ida  133; 
L  1917A  568] 
423— (79  P  196) 

[30  Ida  604; 
167  P  482] 

(AlaA)79So317 

(Nev)  170  P  24 

443— (79  P387) 

[29  Ida  807,  808; 
162  P672] 

459— (109  A  SR214; 

69  L  584; 

SOP  912) 
[28  Ida  200; 

152  P1066] 
[41  Okl  (595); 

L1916C  237] 
L  1916C  241n 

4?S— (3  A  C  245; 

79  P391) 
[30  Ida  211; 

164  P89] 
499— (79  P  461) 
[27  Ida  366; 
148  P  907] 
[28  Ida  666; 
AC  1918A383; 
156  P117] 
542— (79  P  459) 

[27  Ida  789,  793, 
796; 
152  P  277,  279, 

280] 
(U)  151  P  983 
549— (79  P  228) 

(Ida)173  P1147 
570— (79  P  503) 
[28  Ida  802; 
AC  1918A551; 
156  P  1146] 
[30  Ida  317; 
164  P  689] 
584 — (79  P  817) 

(Nev)  170  P  20 
591— (79  P398) 

AC  1917B  1233n 
633— (69  L  R  A  572; 

80  P  1117) 
(Me)104  Atl  230 


662— (80  P  229) 

208  F  1017 

209  F  280 

676— (79  P641) 
[30  Ida  389; 

164  P  530] 

723— (80  P  222) 
[27  Ida  100; 
147  P  80] 

231  F774 

L  1916F  264n 

739— (109  ASR233; 

3  A  C336; 

80  P  219) 
(Mo)197SW255 
[84  Or  687; 

165  P235] 
770— (80  P  401) 

(Arz)157P1022, 

1023 
(NM)170P1039 
(Tex)  169  S  W 

657 
L1916B  658n, 

659n, 660n 
786— (81  P  50) 

L  1918B  936n 


1- 


111 


11  Idaho 

-(SIP  58) 
[81  W  468; 
142  P1135] 

49— (81  P600) 

[28  Ida  401,402; 

154  P  639,  640] 
[29  Ida  539; 

L  1917C  332; 

160  P651] 
(Okl)  150  P  100 

79— (81  P  109) 

(Ida)  169  P  177 

92—  (81  P  112) 

AC  1916B  1032n 
(SO  P1125) 
[28  Ida  736; 

156  P  106] 

[30  Ida  369,374, 

385; 
164  P  691,  693, 
697] 
(Ark)  160  S  W 
213 
122— (80  P  1129) 

(U)  164  P503 
204— (81  P  616) 

A  C  1916D  15n 
214— (81  P615) 
[29  Ida  105; 

157  P  779] 
227— (81  P  623) 

[28  Ida  285; 

154  P  974,  975] 
(Arz)  148  P  909 
219  F  597 
233— (SI  P  646) 

164  P  86] 


244 — (81  P  642) 
[30  Ida  216; 
174  P124] 
(Tex  Civ)  194 
S  W661 
256— (81  P  640) 

L  1916E  523n 
278— (81  P  935) 
[28  Ida  96; 
152  P  474,  475] 
294 — (81  P  996) 
[27  Ida  95; 
147  P79] 
302— (81  P  619) 

[30  Ida  705,  706; 
167  P1166] 
319— (83  P513) 

A  C  1916B  641n 
364 — (114  A  SR267; 

82  P107) 
(Tex)  159  S  W 

414 
(Tex)  178  S  W 

1018 
(WV)95  SE  844 
A  C  1917B  355n 
374— (82  P  451) 
[50  M  407; 
147  P277] 
236  F  666 
405— (S3  P347) 

[30  Ida  301,303, 

308; 
164  P525,  526, 
528] 
428— (83  P  447) 
[27  Ida  285; 
149  P  507] 
[29  Ida  605; 
161  P248] 
433— (83  P  341) 
[30  Ida  377; 
164  P694] 
474— (S3  P  499) 
[173  C  125; 
159  P594] 
497— (83  P  602) 

(Ida)  173  P  639 
508— (114  ASR274; 
7  AC  862; 

83  P  933) 
(111)  112  N  E 

715 
524—  (83  P  226) 
[30  Ida  341; 
164  P  519] 
591— (83  P771) 
[30  Ida  491; 
166  P  267] 
603— (S3  P  938) 
[30  Ida  231; 
164  P357] 
631— (83  P768) 
[25  Ida  404; 
AC  1917A  114] 
642—  (4  LN  S  810; 
83  P598) 

(Continued)  I 


[30  Ida  688; 
167  P  1034] 

652— (83  P  494) 
[29  Ida  564; 
160  P  1108] 
[30  Ida  336; 
164  P  1016] 
663— (85  P  974) 
[28  Ida  285; 
154  P  976] 
219  F  597 
A  C  1918C  207n 
671— (83  P  932) 
[27  Ida  473; 
149  P515] 
707— (84  P  33) 

(Ind  A)117NE 
889 
719—  (114  AS  R285; 
4  LN  S  109; 

84  P27] 
(Fl)  70  So  410 

738— (S3  P  764) 
[28  Ida  127; 

152  P  574] 
(ND)  153  NW 

1014 
784 — (S3P  697) 

(Ida)  174  P  132 
787— (84  P  509) 

(Ida)  174  P  132 
789—  (85  P  102) 

AC  1918C  lOln 

12  Idaho 

1— (86  P  673) 
[27  Ida  293; 
A  C1917D  732; 
148  P  473] 
[28  Ida  225; 

153  P566] 

[29  Ida  744,  750, 

756; 
162  P337,  339, 
341] 
(Colo)  168  P  34 
29— (88  P233) 

(Wy)  153  P  888 
33— (118  ASR188; 

85  P  485) 
[28  Ida  544; 

155  P  671] 
50— (6  LN  S921; 
85  P  215) 
[28  Ida  705; 

155  P984] 
(Ky)  173  S  W 

792 
63— (84  P  1054) 
[30  Ida  407; 
164  P1176] 
78— (85  P  494) 
[28  Ida  666; 
AC1918A383; 

156  P  117] 
(Ida)  171  P  671 

87— (85  P  916) 

AC  1917C  1042n 

69  L 


94 — (85  P  1084) 

(Ida)  174  P  137 

125— (118  A  SR  207; 

85  P894) 
[28  Ida  475; 

154  P987] 
[30  Ida  165,167; 

164  P92,  93] 

135— (85  P212) 
[28  C  A  309; 
152  P  154] 
152— (85  P388) 

[27  Ida  348,  350; 
149  P  293,  294] 
[28  Ida  172; 
'  152  P1048] 
[28  Ida  310; 

154  P  377] 
[30  Ida  217; 

164  P  S7] 

166— (85  P  385) 

[30  Ida  304,308; 
164  P527,  528] 
190—  (85  P  490) 
[29  Ida  506; 
160  P  750] 
202— (85  P  497) 

[30  Ida  737,  740; 
168  P  6,  7] 

212— (85  P493) 
[30  Ida  346; 

164  P521] 
L  1918B  392n 

250— (118  A  S  R  214; 
12  LN  S  227; 
85  P897) 
(K)  170  P  1054 
265— (85  P  903) 
[28  Ida  518; 

155  P  296] 

280— (85  P921) 
[28  Ida  794; 
A  C  1918A  548; 

156  P  1143] 
[30  Ida  427; 

165  P  523] 

304—  (85  P  927) 

A  C  1918A  487n 

305— (85  P  1109) 
[29  Ida  137; 

157  P  1121] 
AC  1918B  1076n 

310— (9  A  C  1216; 
85  P914) 
(Ark)202SW34 
(Mo)  188  S  W 

173,  174 
L  1916F  747n, 
749n 

318— (10  AC  53; 
85  P1081) 
(Miss)77So657 
336—  (85  P  1089) 

[28  Ida  734, 737; 
156  P  105,  106] 

584;   80  P  912), 


(Ida)  165  P1118 

Figures  and  abbreviations  in  parentheses,  thus  (109  A  S  R  214; 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed  In  brackets, 
thus  [25  Ida  453;  A  C  1916C  197;  138  P  134]. 


B.  M.  CO.'S  CITATOR— IDAHO 


352— (10  AC  107; 

86  P  529) 
[91  W  128; 

157  P  480] 
360— (6  LNS  665; 

85  P  1094) 

[L.  1917E  1174; 

(Okl)164P106] 
L  1917E  1175n 
418— (10  A  C  395; 

86  P  41) 
[88  W  17; 

A  C  1917D  758; 
152  P  688] 
(U)  162  P  625 
AC  1917D  759n 
424— (86  P  43) 
[28  Ida  96; 

152  P474,  475] 
[30  Ida  341; 
164  P  519] 
446— (86  P  416) 

(Ida)  170  P  110 
455— (86  P89) 

[29  Ida  137; 
157  P  11211 
472— (86  P  49) 

(Ga)79  SE1124 
530— (86  P  536) 

(Ida)  174  P  603 
556— (10  A  C  260; 
86  P  531) 
[28  Ida  576; 
A  C  1918A196; 

155  P  687] 
(Ida)  170  P  97 

572— (86  P  527) 
[71  Or  344; 

142  P  334] 
600— (10  AC  444; 

9  LN  S  524; 

88  P  82) 
(Ida)  168  P  1143 
[87  W564,  565; 

L  1916B  888; 
152  PJ] 
(W)  169  P815 
L1917B429n 
618— (87  P  787) 

[30  Ida  280,288; 
164  P366,  369] 
(Ida)  171  P  494 
624— (87  P  784) 

(C  A)  174  P388 
637— (11  LN  S844; 

89  P  624) 

[28  Ida  666,676; 
A  C  1918A  383, 
387; 

156  P117,  121] 
[28  Ida  768; 

156  P112] 
[30  Ida  575; 
166  P  265] 
(Ida)  170  P  114 
(Miss)77So864 
(N  D)  146  N  W 
555 
(Continued) 


(ND)  167  N  W 

135 

653— (10  AC  328; 
8  L  N  S  903; 

88  P  245) 
[28  Ida  479; 

154  P988] 
(Miss)78So290 
[L  1917F  668; 

(Okl)166P109] 
[84  Or  292; 
AC1918C  142; 

164  P962] 

689— (87  P1006) 
[28  Ida  15; 
152  P  205] 
(Nev)  165  P  340 
699— (87  P  1002,1152) 

L  1918C  1180n 
723— (88  P  97) 

[26  Ida  669; 
AC  1916E  214; 
145  P  1102] 
755— (88  P  80) 

[27  Ida  174; 
A  C  1917C  102; 
147  P500] 
[30  Ida  31; 

165  P  996] 
L1916C  1184n 

769— (118  A  SR  233; 
88  P  426) 
[27  Ida  105; 
147  P82] 
[28  Ida  570,  571. 
577,  587,  588, 
589; 
A  C  1918A  194, 
196,  200; 

155  P  685,  687, 
691,  692] 

[29  Ida  424; 

160  P  265] 
(Conn)  88  A  635 

13  Idaho 

9— (88  P  235) 

(S  D)  159  N  W 

104 
[85  Or  181,  185, 

186; 

166  P  558,  559] 
13— (88  P  418) 

[29  Ida  340; 
158  P  500] 
29— (88  P  233) 
[23  Wy  509; 
AC1917A  1209] 
65— (88  P  418) 
[29  Ida  340; 

161  P776] 
[35  S  D  539; 

AC  1918A  717] 
A  C  1918A  721n 
88— (88  P  238) 
[29  Ida  59; 
155  P  488] 


[30  Ida  344; 

164  P521] 
[30  Ida  371; 

164  P692] 

95— (88  P  639) 
[30  Ida  110; 

163  P611] 
(Ida)173  P1147 

112— (88  P  425) 
[30  Ida  344; 

164  P  521] 
[30  Ida  371; 

164  P  692] 
163— (88  P  1057) 
[74  W  V  512; 
AC  1917D  359] 
AC  1917D  367n, 
369n 
202— (89  P  752) 
[29  Ida  305; 
158  P  790] 
L  1916B  1016n 
209— (89  P  754) 

L  1916B  1016n 
281  — (90  P  107) 
[29  Ida  494; 

161  P  250] 
[30  Ida  110; 

163  P611] 
307— (12  A  C  1079; 

12  LN  S  935; 
89  P  634) 

A  C  1916C  556n 
317— (89  P  757) 

[29  Ida  10; 

156  P  424] 

326— (89  P  1053) 

[29  Ida  808; 

162  P  672] 
331— (90  P  112) 

[30  Ida  490,  491; 
166  P  267] 
338— (90  P  348) 
[76  Or  636; 
149  P1053] 
[29  Ida  615; 
160  P  1115] 
A  C  1917B  192n 
357— (90  P  353) 
[29  Ida  615; 
160  P1115] 
384 — (92  P  363) 
[28  Ida  444; 

154  P  995] 
[30  Ida  326; 

164  P  529] 
399— (90  P  345) 

[82  W  657; 
144  P  939] 
A  C  1917B  950n, 

952n 
L  1916E  523n 
407— (90  P  228) 
[28  Ida  552; 

155  P  485] 
457— (121  A  S  R  277; 

13  A  C450; 
12  L  N  S  394) 

(Continued) 


64- 


75- 


87— 


(Colo)  168  P  751    735- 
(NDH62NW411 
[93  Oh  St  98; 

AC  1918-D  156; 

112  N  E  208] 

534— (90  P  859; 
91  P318) 
[26  Ida  670; 
A  C  1916E 

215; 
145  P  1102] 
[29  Ida  820; 
162  P931] 
539— (90  P  860; 

91  P318) 
[28  Ida  96; 

152  P475] 

[29  Ida  10; 

156  P  424] 

556— (91  P381) 
[26  Ida  670; 
AC  1916E  215; 
145  P  1102] 

568— (24  LNS  485; 

92  P  533) 
[169  C330; 

AC  1916D282] 
7  C  R  C  853 
7  C  R  C  860 
[19  N  M  47,  50; 

AC  1916E 
1294,  1296] 
AC  1916D  285n 

581— (92  P532) 

(Conn)98  A  137 

591— (92  P  573) 
[28  Ida  341; 

154  P622] 
[28  Ida  578, 

579; 
A  C  1918A197; 

155  P  688] 
[29  Ida  424; 

160  P  265] 
[30  Ida  611; 
167  P  349] 
607— (92  P  576) 

(NYA)  115  N 
273 
617— (92  P  978) 
245  F  702 
629— (121  A  S  R287; 

92  P  989) 
241  F  899 

662— (13  A  C  63; 

15  L  N  S  299; 

93  P  765) 
[29  Ida  744; 

162  P  337] 
(Ida)  173  P  971 
693— (14  LNS  1259; 
92  P  995) 
[88  W  77; 
AC  1917D  813; 
152  P  538] 
72!  — (93  P  20,  257) 
(Tex)  184  S  W 
1088 

R  214;  69  L  5 


(Continued) 

Figures  and  abbreviations  in  parentheses,  thus  (109  A  S 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed  i 
thus  [25  Ida  453;  A  C  1916C  197;   138  P  134]. 


(13  AC  259; 

92  P991) 
[29  Ida  128; 

157  P  950] 
(13  A  C  172; 

92  P980) 
(Nev)  156  P  935 
(U)159  P50 

14  Idaho 

-(93  P  789) 
[27  Ida  204; 

148  P48] 
[27  Ida  430, 

433; 
150  P33] 
[29  Ida  173; 
157  P  1119] 
[30  Ida  206; 
164  P91] 
[88  Or  156; 
171  P762] 
-(93  P31) 
[28  Ida  794; 
AC  1918A548; 
156  P1143] 
[29  Ida  76,  77, 

78; 
156  P  915] 
-(17  LN  S  676; 

93  P  504) 
AC  1917B  601n 

(125  A  S  R  146; 

93  P  508) 
(Ia)164NW790 
[21  NM  466; 

AC  1918B  150; 

L1916D  1287; 

155  P  909] 
A  C  1918B  161n 
(93  P  511) 
235  F  775 
AC  1917D  674n, 

675n 
(93  P962) 
[28  Ida  427; 

154  P985] 
[30  Ida  660; 

167  P  1030] 
(93  P965) 
(Ia)165  NW  597 
(125  A  SR151; 

93  P  957) 
[27  Ida  459; 

149  P  510] 
[28  Ida  96; 

152  P  475] 
[28  Ida  705; 

155  P  984] 
[30  Ida  176; 

164  P98] 
L  191 6E  491n 
(15  L  N  S  497; 

93  P656) 
[30  Ida  582; 

AC  1918B  975; 

167  P  652] 
(94  P  170) 
(Ida)  174  P130 

80  P  912), 


n   brackets, 


B.  M.  CO.'S  CITATOR— IDAHO 


272— (94  P  167) 

[31  ND  504; 

L  1916B  1174] 
[80  W  277; 

141  P  696] 
[92  W  693; 

L1917A1121; 

159  P  892] 
AC  1917A  1119n 
L1916B  HSln 
288— (94  P  438) 
[27  Ida  242; 

147  P  1067] 
[28  Ida  341; 

154  P  622] 
[30  Ida  141; 

163  P374] 

294 — (94  P161) 
[28  Ida  374; 
154  P  631] 
309— (94  P  427) 
245  F  703 
A  C  1916D 
1217n 

327— (125  A  S  R  161; 
15LNS  254; 
94  P432) 
[28  Ida  410; 
154  P  970] 
(Ida)  171  P671 

348— (94  P  164) 

L  1916F  259n 

353— (94  P  445) 
[74  Or  339; 
144  P1173] 
A  C  1918A  687n 

3b2— (94  P56) 

(NM)173  P127 
404— (94  P441) 

(W)  167  P  709 

450— (94  P  761) 

[29  Ida  650,  654, 
656,  657; 
161  P  869,  870, 

871,  872] 
(Ida)  170  P  111 
236  F667 

472— (125  AS  R175; 

94  P  827) 
[27  Ida  399; 

149  P  504] 
481— (17  LN  S  86; 

95  P686) 
[27  Ida  652; 

150  P339] 
516— (95  P14) 

(W)  162  P  998 
534— (94  P  1034) 
[28  Ida  226; 

153  P566] 
545— (125  A  S  R  179; 

14  A  C  1136; 

15LNS  992*; 

94  P  1036) 
[26  Ida  6; 

AC  1916E  483; 

140  P774] 


552— (125  A  SR  185; 
14  AC  1126; 

94  P  1039) 
(Ala)  78  So  790 
[163  la  216; 

AC  1916C  503; 

143  N  W  560] 
(Ia)165  NW  601 
(W)  162  P  874 

561— (24  LNS  1240; 

95  P499) 
[29  Ida  453; 

161  P  858] 
[127  Minn  (60); 
L  1916C  144] 
607— (95  P  694) 

A  C  1918A  687n 

621— (95  P  26) 

[29  Ida  469; 
159  P  1185] 

659— (95  P  23) 

[28  Ida  109; 
152  P  1062] 

677— (95  P  209) 
[28  Ida  444; 

154  P995] 
[30  Ida  326; 

164  P  529] 

[30  Ida  751; 

168  P  912] 

681  — (95  P825) 

(Ida)  169  P  292 

687— (95  P  821) 

(Wis)  164  N  W 
459 
712— (95  P  515) 

[30  Ida  371; 

164  P692] 
728— (95  P  829) 

A  C  1917H  501 
749— (17  LNS  497; 
97,  P  945) 
(Ya)  92  SE  899 
761— (95  P679) 
[26  Ida  774; 
AC  1917A  231] 
[28  Ida  518; 

155  P296] 
(la)  167  NW  188 
A  C  1916D  90n 

15  Idaho 

7— (96  P  196) 

(Ida)  170  P  95 
34 — (96  P  206) 
[30  Ida  31; 

165  P  996] 
(Ida)  173  P  639 

47— (96  P  212) 
[29  Ida  605; 
161  P  248] 
[L  1916C  637; 
(N  M)  153  P 
(69)] 
56— (96  P  193) 

(Mo  App)  183 


68— (96  P  195) 
[28  Ida  587, 

589; 
AC  1918A200; 
155  P691,  692] 

76— (96  P  216) 

A  C  1917C  987n 

89— (95  P1059) 

(Ida)173  P1087 

100— (96  P437) 

(U)  161  P  455 

120— (IS  LN  S  886; 

96  P  563) 
[30  Ida  282; 

164  P  367] 
(Ida)  171  P  493 
(C  A)  170  P  175 
(Tex  Cr)  200 

S  W  393 
(Tex  Cr)  200 

S  W  396 
[81  W  676; 

143  P  151] 
[84  W63; 

L  1915E340; 

146  P171] 
[84  W  335: 

146  P624] 

137— (96  P568) 
234  F  526 

180— (96  P  572) 
[28  Ida  410; 
154  P970] 
(Ida)  171  P671 

184—  (96  P  768) 
[50  M  293; 

A  C  1917C  166; 

146  P  745] 
[53  M  452; 

1G4  P547] 

221  — (96  P  936) 

(U)  170  P  969 
254— (97  P  40) 

(Ida)  169  P  291, 
292 
265— (97  P37) 

[30  Ida  315; 
164  P6S8] 
236  F  667 
(Nev)  171  P  176 
AC  1916P  1106n 
273— (97  P  335) 
[29  Ida  686: 
161  P  1032] 
282— (97  P   396) 

(Tex)  1SS  S  W 
1042,  1056, 
1057 
AC  1916B  593n 
327— (97  P411) 

(Ida)  174  P  132 
379— (98  P  616) 
[29  Ida  100; 
157  P  777] 
[30  Ida  196; 
164  P95] 
(Ida)  174  P130 


395— (98  P  295) 
[30  Ida  304; 
164  P  527] 
405— (21  L  N  S  76; 
98  P  415) 
[27  Ida  180; 
AC1917C  105n; 
147  P502] 
416— (128  A  S  R68; 
20  L  N  S  963; 
98  P418) 
[28  Ida  415; 
154  P  971] 
[28  Ida  616; 
156  P  99] 
444— (16  A  C  544; 
98  P  622) 
[30  Ida  177; 

164  P  99] 
462— (98  P  614) 

[28  Ida  292; 

154  P  208] 
(Ida)  174  P  604 

513— (99  P  91) 

[30  Ida  785; 

168  P1077] 
[70  Or  36; 

AC  1916B  530; 

138  P461] 
[71  Or  583; 

143  P  626] 
L  1916C  875n 
L  1917F  43n 
535— (128  A  S  R  76; 

98  PS57) 
[170  C  482; 

150  P3681 
551  — (20  LNS  872; 

99  P  9S) 
[85  Or  119; 

165  P  681] 
572— (99  P  111) 

[16  Ida  133; 

L  1917A  56S] 
[30  Ida  ."05; 

167  P  21] 
L  1916B  85n 
635— (99  P  127) 
[25  Ida  455; 

AC  19160/198; 

138  P133] 
[29  Ida  471; 

159  P  1185] 
[29  Ida  746; 

162  P337] 
642— (98  P  84S) 
[28  Ida  553; 

155  P  4S6] 
[30  Ida  364; 

164  P  1012] 
[30  Ida  706; 

167  P  1166] 
671— (99  P  712) 
[16  Ida  133; 

L  1917A  568] 
[27  Ida  533; 

149  P  728] 
689— (99  P123,  1053) 
(Ida)173  P1087 

S  R  214;   69  L 


S  W  1076 

Figures  and  abbreviations  in  parentheses,  thus  (109  A 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclo 
thus  [25  Ida  453;  A  C  1916C  197;   138  P  134]. 


692— (99  P  829) 
[29  Ida  79; 
156  P916] 
709— (99  P831) 

[171  Ky  177; 
L  1917A  1153; 
188  S  W  383] 
719— (128  A  S  R  81; 
21  LN  S  703; 
99  P833) 
L  1918C  249n 
741  — (99  P  1049) 
[29  Ida  760; 
162  P342] 
755— (21  LNS  207; 

99  P  1054) 
(Ida)173  P1088 
(Okl)167  P1152 

761— (100  P  97) 
[88  W  477; 
AC1917D  1014; 

153  P  601] 
(N  D)  159 

N  W  283 
787— (100  P  91) 
[30  Ida  162; 

164  P91] 

16  Idaho 

1— (100  P  SO) 
[28  Ida  690; 
156  P421] 
32— (133  A  S  R  89; 
17  A  C  1226; 
21  L  N  S  199; 

100  P106) 
[28  Ida  292; 

154  P  208] 
(Ida)  174  P  604 

49— (100  P  354) 

(Ida)  173  P  248 
(SDH67NW240 
AC  1917A  267n 
59— (21  LNS  332; 
100  P358) 
(Fl)  71  So  925 
81— (100  P  761) 
[27  Ida  242; 
147  P1067] 
103— (100  P  904) 

(F)  161  P  44 
116— (18  A  C  674; 
100  P  1046) 
[28  Ida  587, 

588,  590; 
A  C  1918A  200; 

155  P  691,692] 
[29  Ida  244; 

15S  P  795] 
[29  Ida  430,  437; 

160  P  267,  270] 
[30  Ida  10; 

165  P  1130] 
120— (IS  LNS  8S6; 

96  P  563) 
[*94  K  122; 
A  C  1916E 
1024] 
(Continued) 

584;   80  P  912), 
sed  in  brackets, 


B.  M.  CO.'S  CITATOR— IDAHO 


A  C  1916E 
lOlln,  1017n 

133— (18  AC  914; 

100  P  1052) 
[234  Pa  100; 

L  1917A  599], 

150— (102  P  148) 
[25  Ida  277; 
AC1916B  187; 
137  P  173] 
[29  Ida  669; 
161  P1026] 
(Mo)  186  S  W 
1080 

192— (18  A  C  591; 

23  LN  S  536; 

101  P  396) 
[53  M454; 

164  P  548] 
(N  M)  155 
P1091 

217— (101  P  81) 
248  F  864 
[27  Ida  96,  99, 

100,  119; 
147  P79,  80, 
87] 
[27  Ida  651; 
150  P339] 

235— (101  P  87) 
[28  Ida  237; 

153  P  428] 
[28  Ida  820, 

822; 
156  P  1135, 
1136] 
[30  Ida  483,  484; 
166  P261] 

256— (100  P1060) 

A  C  1916D  15n, 
44n 

267— (101  P  596) 
[28  Ida  444; 

154  P995] 
[30  Ida  326; 


164  P  529] 


293- 


(101  P  591) 
A  C  1918A  733n 

308— (102  P360) 
[28  Ida  794; 
A  C  1918A  548; 
156  P  1143] 
(Nev)156  P  688 

313— (22  L  N  S  1013; 
101  P  733) 
(N  D)  161  N  W 

1014,  1016 
[87  Or  431; 
170  P  537] 
(Or)  173  P  462 

375— (102  P  347) 

[28  Ida  702; 

155  P  983] 

[30  Ida  550; 

166  P  573] 

(K)  166  P489 


411— (101  P747) 
[27  Ida  585, 

586,  587; 
150  P46] 

430— (101  P  814) 
[27  Ida  100, 
102,  119,  120; 
147P81,  87,  88] 
L  1916F  273n 
441  — riOl  P  741) 
[30  Ida  288; 
164  P  369] 
459— (101  P  812) 

(Ida)  173  P  749 

466— (101  P  819) 
[30  Ida  92; 
162  P  1078] 

471— (23  LNS  1109; 
101  P957) 
[L  1917D  744; 
(Minn)160NW 
502] 
484— (133  A  S  R  125; 

101  P  1059) 
[30  Ida  295; 

164  P523] 
(Ark)  188  S  W 
1162 
497— (101  P  951) 

(Okl)165  P  1143 
513— (25  LNS  110; 

102  P3) 
245  P703 
[82  W  68; 

143  P  453] 
525— (102  P  481) 

[29  Ida  651,  654, 
656,  657; 
161  P  869,  S70, 
87J] 
236  F667,  668 
245  F  22 
L  1916B  1017n 
541  — (102  P  7) 

[29  Ida  114, 
115,  116; 
157  P  258] 
578— (102  P  904) 
[29  Ida  617; 
160  P  1115] 
[30  Ida  483; 
166  P261] 
[79  Or  77; 
154  P399] 
248  F  864 
L  1916E  32n 
639— (133  ASP  140; 
102  P381) 
[27  Ida  426; 
150  P  31] 
[28  Ida  182; 
152  P804] 
[28  Ida  649; 
156  P1138] 
(Ma)  173  P971 
(Md)  100  A  649 
(Nev)  158  P 


671— (102  P  158) 
[27  Ida  398; 
149  P504] 
L  1918B  70n 

701— (102  P393) 
[28  Ida  499; 
155  P679] 
[30  Ida  410; 
164  P1177] 
(Ida)  173  P  117 
A  C  1917A  490n 

707— (102  P  365) 

[30  Ida  297,303; 

164  P  524,  526] 

(Ida)171  P1135 

730— (102  P  685) 

(WV)91  SE  802 

751— (102  P390; 
102  P691) 
[28  Ida  552; 

155  P485] 
[29  Ida  335; 

158  P  1074] 

[30  Ida  706; 

167  P1166] 

781— (102  P897) 

[28  Ida  676; 

AC  1918A387; 

156  P120] 
[30  Ida  549; 

166  P  573] 


17  Idaho 


1- 


(134  AS  R  245; 
L1916C  1; 
102  P  831) 
SD  161  NW329 
14 — (103  P389) 

(Ida)  169  P  177 
28—  (19  AC  1107; 
104  P660) 
[30  Ida  688; 
167  P  1034] 
[86  Or  559; 
169  P97] 
(Or)  174  P1160 
51  — (134  A  SR  253; 
104  P  666) 
A  C1918A734n 
57— (104  P  898) 

AC  1910D  854n, 
855n 
63— (20  AC  60; 

25  L  N  S  691 ; 
104  P  1015) 
L  1917E  521n 
128— (105  P51) 

(Ida)  170  P  111 
179— (105  P60) 
[30  Ida  684; 
167  P  1033] 
(Ida)  169  P300 
196— (105  P48) 
[28  Ida  374; 
154  P  631] 
204— (40  LNS  263; 
104  P  670) 
(Continued) 


[27  Ida  359; 
149  P  291] 

[PUR1916E43S; 
L  1916E  260; 
(Ala)  71  So,  445, 
446] 
7  C  R  C  853 
(Ky)  197  S  W 

1084 
[19  NM  49; 
A  C  1916E 

1295] 
(NM)166P1177 
A  C  1916E 

1297n,  1298n 
A  C  1916D  285n 

224— (105  P  71) 

(Ida)  174  P1013 
[(Nev)161P745; 
L  1917C  607] 
232— (105  P  209) 

AC  1918D  442n, 
448n 

273— (105  P  562) 
L  1917D  304n 

286— (105  P  1066) 
[28  Ida  49,  50; 

152  P206,  207] 
[28  Ida  492; 

155  P291] 
352— (105  P794) 

[27  Ida  528;    ' 

149  P  734] 
(Del)  99  A  542, 

544 

384— (28  LNS  968; 
105  P  1070) 
[28  Ida  617, 
621; 

156  P100, 
101) 

[88  Or  148; 

171  P585] 
[L  1917F  479; 

(W  V)  92  S  E 
122] 

403— (29  LNS  400; 
105  P  790) 
[29  Ida  484; 

160  P  744] 
415— (105  P1076) 

[27  Ida  776, 

777; 
151  P  1193, 

1194] 
[30  Ida  238,239; 
164  P101] 

453— (105  P  1047) 
[27  Ida  585; 

150  P46] 

471— (106  P305) 

(Ida)  169  P  940 
(Arz)  159  P  64 

506— (107  P  47) 
[29  Ida  453; 

161  P  858] 

69  L 


552— (106  P  993) 
[27  Ida  99, 

118,  119,  121; 
147  P  80,  87, 
88] 
L  1S16F  269n 

567— (107  P  493) 
[27  Ida  721; 
151  P  1006] 
(NM)172  P417 
586— (107  P  71) 
[28  Ida  345; 
154  P  623] 
[29  Ida  799; 
162  P  333] 
(Tex  Cr)  180 

S  W  715 
A  C  1916D  62n 
L1918C242n 

609— (107  P  79) 

(Tex  Cr)  180 

S  W715 
L  1916C  264n 

630— (107  P  60) 
[28  Ida  374; 
154  P  631] 

649— (107  P  42) 

A  C1916E  87n 

669— (107  P  65) 
[27  Ida  372; 

149  P463] 

676— (107  P  399) 
[27  Ida  422; 

150  P  30] 
(Ida)  169  P1166 
AC  1916D  1046n 

697— (27  LNS  1194; 
107  P484) 
A  C  1918A  687n 

716— (107  P405) 
L  1917E  908n 

742— (134  A  S  R  286; 
107  P  755) 
[173  Ky  776; 
L1917C  894; 
191  SW  503] 
(N  C)  88  S  E 

156 
(SD)162NW937 
L  1917A  838n, 

865n,  866n 

L  1917B  835n, 

836n,  853n 

766— (107  P  993) 

[30  Ida  377,386; 

164  P694,  697] 

(Ida)  173  P  498 


1— 


53- 


135 

Figures  and  abbreviations  in  parentheses,  thus  (109  A  S  R  214;  69  L  584; 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed  i 
thus  [25  Ida  453;  A  C  1916C  197;   138  P  134]. 


18  Idaho 

(107  P  989) 
L  1916F274n 

(108  P  539) 
[27  Ida  285; 

149  P  507] 
[27  Ida  372; 

149  P  463] 

80  P  912), 
n  brackets, 


10 
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61— (108  P536) 
A  C  1916E 

1137n,  1138n 
L  1917A  832n, 
900n 

76— (27  LNS  796; 
108  P542) 
(Ida)  169  P  180 

85— (138  A  S  R  ISO; 
29  LN  S  433; 
108  P1048) 
[L  1917B  905, 
906; 

(la)  158  NW 

767] 

[37  ND  203; 

L1918A  306: 

164  N  W  55] 

AC  1918D  306n, 

307n 
L  1916F  173n 
115— (108  P1054) 
[29  Ida  646; 
161  P578] 
[30  Ida  231; 
164  P357] 
(Ida)  170  P  97 
[81  W  510; 
142  P1152] 
149— (108  P  898) 
[28  Ida  345; 
154  P  623] 
A  C  1916D  12n, 

58n 
A  C  1917B  864n 
179— (110  P243) 

AC  1916C  387n 
A  C  1917A  570n 
A  C1917D  367n, 
369n 
207— (109  P  134) 
L  1916B  812n 
L  1918A  115n 
243— (21  A  C  1273; 
108  P  1042) 
[27  Ida  153, 
154; 

147  P  290] 
[27  Ida  212; 

148  P470] 
[30  Ida  751; 

168  P  912] 

282— (28  L  N  S  412; 

108  P  1046) 

[30  Ida  403; 

164  P  1174] 

(Nev)  156  P 

445 
AC1916C  909n 
290— (109  P  257) 

(La)  78  So  172 
328— (109  P  727) 

(RI)  99  A  5S3 
374— (110  P  265) 
[28  Ida  751; 

156  P  618] 
[29  Ida  189; 

157  P1126] 
(Continued) 


(Ida)  169  P  183 
(Ida)  169  P  294 
(Ida)  170  P  95 

389— (A  C  1912A  55; 
30  L  N  S  409; 

109  P  910) 

(Minn)  158 
N  W  249 
(N  C)89  S  E  22 

424— (110  P  169) 
[29  Ida  264; 
L  1916F  1205; 

158  P  239] 
429— (110  P  277) 

[L  1916E  482; 
(NC)88SE160] 

438— (138  A  S  R  213; 

110  P  274) 
(Ia)162  NW  265 

465— (46  LNS  759; 
110  P253) 
[93  W  455; 
L  1917B  970; 
161  P  86] 
A  C  1917A  94n, 
95n 

475— (30  L  N  S  465; 

110  P  256) 
[25  Ida  454; 

AC  1916C  197; 

138  P  134] 
'      [28  Ida  606; 

155  P  298] 
(Del)  100  A  707 
A  C  1916E  89n 
L  1916D  575n 

483— (110  P  280) 
[27  Ida  804; 
152  P  282] 
[29  Ida  469; 

159  P  1184] 
(Fl)  72  So  662 
[130  Minn  500, 

504; 
AC  1917C  478 

479; 
L1916B  935, 

936] 
AC  1916B  595n, 

597n 
A  C  1917C  482n, 

485n 
L  1916B  940n 

513— (110  P251) 
[27  Ida  119; 

147  P  87] 
L  1916F  273n 

519— (110  P502) 
[27  Ida  726; 

152  P  182] 
[28  Ida  606,607; 

L1916D  575; 

155  P  298] 
[29  Ida  469; 

159  P  1184] 
[29  Ida  746; 


524— (AC  1912A95; 

31  LN  S  736; 
110  P716) 

(Okl)  156  P  891 

536— (111  P  129) 

[27  Ida  397; 

149  P  504] 

561— (110  P1036) 

(Mo)199SW417 
[69  Or  323; 
138  P851] 
A  C  1916D  368n 

566— (A  C  1912A  138; 

32  LN  S  877; 
110  P  1029) 

[30  Ida  389; 
164  P530] 
590— (111  P350) 

(111)  114  NE  185 
(K)  166  P512 

609— (111  P130) 
[29  C  A  443; 
155  P1032] 
623— (111  P855; 
1NCCA 

800) 
(Vt)  96  A  420 

629— (111  P1078) 

(Ida)  173  P  971 
636— (111  P  1074) 

[30  Ida  435,436; 
165P1123,1124] 
[172  C  11; 
155  P88] 
654— (32  LN  S  34; 
112  P  204) 
L  1916E  1283n 
660— (112  P  206) 

[29  Ida  742,  745, 
758,  759; 

162  P336,  337, 
339,  342] 

674— (111  P  746) 
[29  Ida  437; 
160  P  270] 
687— (112  P  210) 
[27  Ida  392; 
149  P  502] 
695— (32  L  N  S  534; 
112  P  215) 
[27  Ida  691; 
L1918A  948; 
151  P1011] 
(Tex  Cr)  180 
S  W  715 
714— (AC  1912A  165; 
32  LN  S  730; 
112  P312) 
(Fl)  76  So  340 
(la)  156  N  W 

28,  44 
[30  Ida  186,187; 

163  P  795] 
(Tenn)191  S  W 

526 
730— (111  P  853) 

A  C  1918C  698n 


734—  (112  P  213) 
[30  Ida  33; 

165  P  996] 
(W)  172  P  851 

740— (47  LNS  634; 

111  P1080) 
[28  Ida  681; 

A  C  1918A388; 

156  P122] 
[28  Ida  701; 

155  P  983] 
[30  Ida  633,  634; 

166  P  570,  571] 

19  Idaho 

3— (112  P  678) 
(Ida)  169  P  289 
"18— (AC1912C  302; 

112  P  525) 
[28  Ida  136; 

15?  P577] 
[29  Ida  348; 

158  P1084] 
(Ida)  169  P  937 
[169  la  562; 

A  C  1917B  841; 
151  N  W  827] 
30— (35  LNS  824; 

113  P  92) 
[89  Vt89; 

AC  1918A  730] 
A  C  1918A  735n 
43— (112  P  317) 
[28  Ida  410; 
154  P  970] 
66— (112  P  683) 
[26  Ida  770; 
AC  1917A  229] 
71  — (112  P  319) 
[27  Ida  194; 
147  P1062] 
75— (112  P  320) 

(Ida)  157  P781 
A  C  1916E 
1185n 
83— (113  P  89) 

[26  Ida  666,670; 
A  C  1916E 

213,  215; 
145  P1100] 
[27  Ida  285; 
149  P507] 
(Okl)  166  P  155 
95—  (112  P764) 
[30  Ida  410; 
164  P1177] 
101  — (112  P  1044) 
[28  Ida  374; 
154  P  631] 
[29  Ida  744; 
162  P337] 
107— (112  P1041)  • 
[27  Ida  533; 
149  P728] 
153— (113  P102) 
[30  C  A  694; 

159  P  732] 
[31  C  A  634; 

161  P291] 

S  R  214;  69  L 


162  P337] 

Figures  and  abbreviations  in  parentheses,  thus  (109  A 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclo 
thus  [25  Ida  453;  A  C  1916C  197;  138  P  134]. 


192— (112  P  1049) 

[29  Ida  342; 

158  P  501] 

203— (112  P  1046) 

[27  Ida  204; 

148  P  48] 

212— (113  P  741) 

[30  Ida  294,295; 
164  P  523] 

268— (A  C  1912B 
1344; 
113  P  447) 
[27  Ida  720; 
151  P  1006] 

290— (113  P  463) 
[30  Ida  232; 
164  P358] 

304 — (113  P  739) 

A  C  1918D  245n 

313— (113  P721) 

A  C  1916D  15n, 
58n 

339— (114  P  33) 

(Or)  174  P  731 

369— (114  P42) 

(NM)  173  P  861 

372— (114  P  38) 
[28  Ida  552; 

155  P485] 

416— (113  P461) 
[28  Ida  737; 

156  P  106] 
433— (33  LNS  1067; 

113  P  729) 
244  F  423 
242  U  S  — 
61  LE  — 
37  S  Ct  77n 
AC  1917B  359n 
L  1917E  1185n 
449— (114  P  5) 
*    [28  Ida  444; 
154  P  995] 
(Ida)  164  P  529 
470— (114  P  25) 

A  C  1916E  8n 
483— (114  P  19) 
[29  Ida  437; 
160  P  270] 
(Ida)174  P1006 
493— (116  P  412) 
[30  Ida  326; 
164  P528] 
[30  Ida  690; 
167  P  1035] 
501— (116  P  '11) 

(Ida)171  P1135 
504 — (114  P  16) 
[28  Ida  818, 

819; 
156  P  1135] 
514—  (114  P  519) 
[29  Ida  21; 
156  P912] 
524 — (114  P  30) 

(Tex  Cr)  186 
SW326 

584;   80  P  912), 
sed  in  brackets, 
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531- 


■(37  L  N  S  693; 

114  P29) 
(Arz)163  P265, 

267 
(Ida)  174  P  127 

544— (34  LNS  397; 

115  P  13) 
[34  Okl  (694); 

L  1916C  721] 

558— (AC  1912C  402; 

114  P668) 
[27  Ida  533; 

149  P728] 
L  1917F1099n, 
HOOn 
595— (115  P  682) 

[28  Ida  587,590; 
AC1918A200; 
155  P691,  692] 
[29  Ida  424; 
160  P265] 
[21  Wy  [204]; 
L  1916C  1286, 
1288] 
612— (115  P20) 

A  C  1917B  843n 
619— (115  P  8) 

[27  Ida  316; 

149  P  471] 
[29  Ida  305; 

158  P  790] 
637— (115  P  924) 

(N  D)  157  N  W 
119 
653— (115  P  494) 

AC  1918C  1145n 
674— (35  LNS  1142; 

115  P490) 
[29  Ida  506; 

160  P  750] 
635— (AC  1912C  402; 

115  P  694) 
[29  Ida  39; 

157  P255] 
711— (AC  1912C  438; 

34  L  NS  725; 

3  N  CC  A  505; 

115  P502) 
L  1916C378n 
717— (115  P  505) 
[27  Ida  776; 

151  P1193] 
[30  Ida  238; 

164  P  101] 

727— (115  P  488) 

[27  Ida  38; 

147  P1077] 
[27  Ida  107; 

147  P83] 
[27  Ida  181; 

AC  1917C  105; 

147  P  502] 
[27  Ida  651; 

150  P339] 
[30  Ida  304; 

164  P527] 
236  F  667 
739— (115  P  922) 
L  1916F  268n 


765— (116  P  104) 
[28  Ida  690; 

156  P  421] 
777— (115  P  827) 

[29  Ida  493; 
161  P  250] 
779— (115  P  979) 
[29  Ida  171; 

157  P  1118] 
(Neb)  160  N  W 

876 
790— (115  P  930) 

(U)  170  P781 
796— (116  P  115) 
L  1916B  31n, 
85n 

20  Idaho 

5— (48  LNS  119; 

116  P110) 
(Ind  A)  116  NE 

843 
(Tenn)204  S  W 
301 
70— (117  P  112) 
[28  Ida  518; 
155  P  296] 
[28  Ida  608; 
L  1916D  576; 

155  P298] 
[29  Ida  462; 

161  P861] 
80— (117  P  408) 
L  1916B  S5n, 
571n 
97— (AC1912D1114; 
36  L  N  S  313; 

117  P  122) 
[131  Tenn  366; 

AC1916C  1197; 

174  S  W  1146] 
120— (116  P  1031) 
[27  Ida  285; 

149  P  507] 
[29  Ida  305; 

158  P  790] 

[29  Ida  591,  600; 
161  P  243,  246] 
128—  (116  P1037) 
L  1916D  571n, 
572n 
133— (36  LNS  1158; 
1  N  C  C  A  203 ; 
117  P  115) 
[30  Ida  689; 
167  P  1035] 
[220  Mass  407; 
AC  1917A  448] 
AC  1918A  1118n 
168— (117  P  853) 

AC1916D  1045n 
194 — (118  P  501) 
[30  Ida  315; 
164  P  688] 
202— (AC  1913A  724; 
117  P757) 
[28  Ida  742; 

156  P  108] 


(Ida)  169  P  297, 
298 
223— (118  P  292) 

(Ida)  174  P  131 

235— (118  P  296) 

230  F  397 
250— (118  P  506) 
[30  Ida  567; 
166  P273] 
AC  1918A  114n, 
115n 
323— (118  P  508) 
[29  Ida  348; 
158  P  1083, 
1084] 
336— (38  LN  S  875; 

118  P1095) 
(Okl)  172  P  781 

364— (118  P768) 

[30  Ida  520; 

166  P  270] 

387— (118  P  773) 
[27  Ida  585; 

150  P  46] 
392—  (119  P  41) 

[27  Ida  302; 
AC1917D735; 

148  P  476] 
[29  Ida  219; 

158  P324] 
[30  Ida  404; 
164  P  1175] 
421— (38  LNS  101; 

119  P1086) 
[27  Ida  134; 

147  P  296] 
(C)  163  P  909 
AC  1916D  940n, 
942n 
467— (119  P  451) 

(Ida)  170  P  100 
513— (119  P37) 

233  F  44 
526— (118  P  1076) 
[28  Ida  705; 
155  P984] 
AC  1916B  533n 
L  1916C  812n, 
868n,  872n, 
873n 
539— (119  P  294) 
[29  Ida  453; 
161  P858] 
548— (119  P  52) 
[28  Ida  136; 
152  P  577] 
[29  Ida  348; 
158  P1084] 
(Ida)  169  P  937 
558— (119  P  295) 
[27  Ida  533; 

149  P728] 
[169  la  561; 

A  C  1917B  841; 

151  N  W  827] 
A  C  1917A  675n 

568— (38  LN  S  497; 
119  P60) 

(Continued) 


[28  Ida  563,  587, 
591; 
AC  1918A  191, 

200; 
155  P  683,  691. 

693] 
(Ida)  174  P1006 
(Okl)159P1094, 

1095,  1096 
[L1916E428.429; 
(Tenn)183  SW 
990,  991] 

592— (119  P  55) 

AC  1916C  625n 
L  1917A  190n 

605— (119  P304) 
[29  Ida  171: 

157  P  1118] 
[30  Ida  404; 

164  P1175] 
619— (119  P  465) 

(Ida)  170  P  108 

639— (119  P30) 

A  C  1916C  85n 

660— (119  P  677) 
[28  Ida  136; 
152  P  577] 
[29  Ida  348,349; 

158  P  1084] 
(Ida)  169  P  937 
(Okl)  155  P  619 
L1916C  414n, 

421n 

669—  (37  LN  S  816; 

119  P  879) 
[28  Ida  136; 

152  P  577] 
[29  Ida  349; 

158  P1084] 
(Ida)  169  P937 
[L  1916F  213; 

(Fl)71  So  632] 
(Va)  88  S  E  66 
(Va)  92  S  E  982 

695— (38  LN  S  114; 
2  N  C  C  A  464; 
119  P1098) 
A  C  1918A  733n, 
735n 

708— (119  P  885) 

[30  Ida  592; 

166  P  254] 

732— (A  C  1913 A  76; 

41  L  N  S  711; 

119  P298) 
[115  Miss  266; 

AC  1918B.958; 

76  So  262] 
[51  Okl  152; 

AC1918  C  826] 
L  1917E  702n 
773— (120  P  157) 
[28  Ida  706; 

155  P  984] 
(Ida)  170  P  114 
[93  W  589; 

161  P  488] 

S  R  214;   69  L 


(Continued) 

Figures  and  abbreviations  in  parentheses,  thus  (109 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are 
thus  [25  Ida  453;  A  C  1916C  197;  138  P  134], 


794— (120  P  460) 

(Okl)165P1142, 
1143 

21  Idaho 

18—  (120  P165) 
[28  Ida  458; 
154  P641] 

30— (119  P  692) 
[29  Ida  273, 

277,  280; 
158  P  1075, 
1077,  1078] 
AC1917C  1104n, 
1105n,  1106n, 
1109n 

77— (120  P  830) 
L  1917A  1157n 

98—  (120  P641) 
[28  Ida  236; 

153  P  428] 
[30  Ida  767; 

168  P1082] 

106—  (AC  1913D  433; 
120  P464) 
[27  Ida  364; 

148  P  907] 

126—  (40  LN  S  817; 

120  P  823) 
AC  1916B  565n 
[27  Ida  312; 

149  P  470] 
249  F  97 

141— (121  P561) 
[28  Ida  475; 

154  P  987] 
(Ida)  173  P  972 

160— (121  P  88) 

[31  CA752,  755; 
161P1014.1015] 
[32  C  A  350; 
162  P  915] 
L  1916C  648n 

180— (120  P  812) 

(Ida)  173  P  973 
AC  1917C61n 
L  1918A  16n 

212— (121  P  101) 

AC  1916B  565n, 
566n 

231— (121  P  95) 
[30  Ida  725; 
168  P14] 

247— (120  P  835) 
[27  Ida  510; 
149  P467] 
[30  Ida  378,386; 

164  P694,  697] 
[30  Ida  540; 

165  P  1000] 
(Ida)  169  P  296 
(Ida)  173  P498 

258— (AC  1913D  492; 
39  L  N  S  1107; 

121  P  544) 
(Continued) 

584;   80   P  912), 


enclosed  in  brackets, 
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[28  Ida  804; 
AC1918A552; 
156  P1146] 
(Ida)  173  P  248 
[L1917F439; 
(Minn)163NW 
286] 
[(Nev)161P744, 

745,  746; 
L  1917C  607, 

608] 
(NC)94  SE487 
[(U)  L1916C 
672,  673,  674; 
151  P534] 

269— (121  P  79) 

[30  Ida  374,379, 

386; 
164  P  693,  694, 
697] 
(Ida)  173  P  498 

285—  (121  P  81) 

(U)  169  P  956 
A  C  1917C  878n 
312— (121  P548) 

L1916D366n 
327— (121  P  558) 
[27  Ida  46; 
147  P1080] 
[27  Ida  181; 
A  C  1917C  105; 
147  P  502] 
333— (121  P567) 

(Ida)  171  P  669, 
670 
340— (121  P  775) 

(Ida)174  P1013 
364— (121  P  7S0) 

AC  1917E  4S6n, 
488n 
377— (121  P  1026) 

AC  1916B  680n, 
683n 
410— (121  P1039) 

[27  Ida  729,731; 
151  P  1013, 

1014] 
[27  Ida  776; 
151  P  1193] 
[30  Ida  66; 
166  P  229] 
469— (A  C  1913E87; 
122  P  851) 
[27  Ida  213; 
147  P  783] 
[30  Ida  654,  655; 

168  P10] 
[89  W  146; 
154  P  125] 
485— (123  P  497) 

235  F  774 

236  F  667 
512— (122  P  859) 

[21  Ida  776; 

151  P  1193] 
[89  W  425; 

154  P  801] 
L  1916F264n, 
274n 


555— (123  P  476) 

AC  1916D  413n, 
416n,  418n, 
428n,  429n 

562— (122  P385) 
[26  Ida  254; 

AC  1916E  292; 

124  P  783] 
(IndA)168PS89 

576— (AC  1913E  148; 
42  LN  S  242; 
123  P  487) 
235  F  774 
(Ky)200SW611 
(W)  164  P  764 
595— (123  P301) 
[28  Ida  769; 
156  P  112] 
[30  Ida  575; 
166  P  265] 
(Ida)  171  P671 
598— (AC  1913E  120; 
123  P481) 
I.  1916F  849n 
609— (A  C  1913E192; 
40LNS  681; 
123  P478) 
L  1917D  784n 
619— (123  P  484) 
[27  Ida  426; 
150  P  31] 
[29  Ida  585; 

161  P  92] 

L  1916B  192n, 
25Sn,  397n, 
413n,  489n, ' 
49:>n 
628— (123  P  591) 
[28  Ida  136; 
152  P577] 
[29  Ida  349; 
158  P1084] 
(Ida)  169  P  937 
632— (123  P  508) 

L  1917E  90n 
646— (123  P  491) 
[27  Ida  271; 
147  P1059] 
669— (123  P  637) 
[27  Ida  154; 
147  P  290] 
[29  Ida  500; 
160  P748] 
[30  Ida  751; 
168  P  912] 
672— (123  P  630) 
[27  Ida  316; 
149  P471] 
686— (123  P588) 
[27  Ida  136; 
147  P  297] 
695— (123  P  638) 
[27  Ida  744; 
152  P187] 
[29  Ida  746; 

162  P  337] 
703— (123  P  635,  641) 

[30  Ida  526,  527; 


734— (124  P  780) 
[29  Ida  469; 

159  P  1184] 
[30  Ida  798; 

168  P  669] 
777— (124  P  278) 
[27  Ida  285; 

149  P  507] 
[27  Ida  372; 

149  P  463] 

783— (125  P  319) 
[29  Ida  272; 
158  P1075] 
[29  Ida  746; 
162  P337] 
AC1917C  1105n, 
1106n 

22  Idaho 

1  — (43  LN  S100; 
123  P943) 
(W)  174  P  480 

20— (124  P  783) 
[29  Ida  637; 

161  P  868] 
[30  Ida  527; 

166  P263] 
29— (125  P  213) 

[36ND485,  486; 
A  C  1918A  935, 
936; 

162  N  W706, 
707] 

41  — (124  P  280) 

235  F  752 

248  F  406 

L  1917E  442n 
52— (125  P  197) 

[30  Ida  40; 

165  P999] 

62— (125  P  200) 

[29  Ida  21; 

156  P  912] 
74— (125  P331) 

[99  K  589; 

L1917E  738; 

162  P  350] 

'[71  Or  185; 

142  P  557] 

144— (125  P  208) 

239  F  645 
130—  (125  P188) 

(Ida)  171  P  498 
202— (125  P  191) 

(Ida)  171  P  498 
210— (125  P816) 
[29  Ida  174; 

157  P  1119] 
(Ida)  169  P  181, 

182 
236— (43  LNS  240; 
125  P  812) 
[27  Ida  650; 
150  P339] 
[127  Minn  [60]; 
L  1916C  146] 
[21  Wy  [204]; 
L  1916C  1288] 


249— (125  P1038) 

[30  Ida  299,300; 

164  P525] 
264 — (125  P185) 

(111)117  N  E  488 
(Ind  A)  115  NE 

352,  353 
(Okl)  160  P  467 
(Tenn)  201  SW 
138 
274— (125  P  204) 
[25  Ida  441; 

AC  1916C  192; 

13S  P129] 
[29  Ida  173; 

157  P  1119] 
(Mo)184SW953 
(W)  162  P  592 
[164  Wis  585; 

L1917C  913; 

160  N  W1045] 
AC  1916E  1030n 
286— (125  P194) 
[30  Ida  527; 

166  P  263] 
[30  Ida  688; 

167  P1034] 
295— (AC1914A  1132; 

125  P  182) 
[82  W  145; 

143  P  876] 
307— (125  P  981) 

(Tex  Civ)  194 
S  W  1019 
323— (125  P  218) 
[27  Ida  744; 
152  P  187] 
336— C125  P796) 
[28  Ida  804; 
A  C  1918A  552; 
156  P  1146] 
348— (125  P791) 

[30  Ida  448,450; 

165  P  1127] 
387—  (125  P  1042) 

(Ida)  169  P  177 
440— (42  LN  S  178; 

126  P612) 
L1916D  826n, 

827n 
475— (126  P  769) 

(Ida)  174  P  130 
485— (126  P  401) 

AC  1916B  699n 
498— (126  P  1053) 
[30  Ida  315; 
164  P6S8] 
517— (126  P1069) 
[85  W  374; 
148  P3] 
[(W)  168  P982; 

L1918C  72] 
L  1918C  74n 
531  — (126  P  1058) 
235  F  960 
A  C  1917B  73n 
537— (126  P1050) 
[30  Ida  490; 

166  P267] 

69  L 


166  P  263] 

Figures  and  abbreviations  in  parentheses,  thus  (109  A  S  R  214; 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed 
thus  [25  Ida  453;  A  C  1916C  197;  138  P  134]. 


566— (127  P  178) 

[27  Ida  709,  710, 

717,  718,719; 
151  P1002, 
1003,  1005, 
1006] 
239  F  645 
586— (126  P  779) 

(Ida)  174  P  132 

598— (127  P  175) 
[30  Ida  237; 
164  P  100] 

636— (127  P315) 

A  C  1917B  652n 
L  1916E  77n 

694—  (127  P  911) 
[30  Ida  737; 

168  P  6] 
711— (A  C  1913E  673; 

128  P  85) 
L  1917D  S51n 
727— (128  P  89) 

[27  Ida  323,331; 

149  P  296,  299] 
735— (43  L  (NS)  410; 

127  P  997) 
(Tenn)201  S  W 

149 
749— (128  P  570) 
[28  Ida  737; 
156  P  106] 
752— (43  LN  S  965; 

128  P565) 

AC  1918A  704n, 
705n 
765— (128  P  557) 

(Wy)164  P849, 
851 
782— (128  P  546) 

(Ida)  169  P  299 
AC  1917A  310n, 
311n,  312n 
807— (128  P  981) 

A  C  1917D  465n 

23  Idaho 

32—  (43  LN  S1095; 

129  P643) 
[(Okl)168P802; 

L1918C  408] 
L  1917E  437n, 
438n,  447n 
78— (128  P  81) 
[28  Ida  331; 
154  P  496] 
85— (A  C  1915C  43; 
44  L  N  S  538; 
128  P  553) 
[28  Ida  345; 
154  P  623] 
A  C  1916D  49n 
95— (128  P  563) 
L1917C  404n 
104— (129  P340) 
244  F309 
249  F  948 
154 — (129  P1069) 

(Ind)116NE740 

584;  80  P  912), 


in  brackets, 
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173— (129  P334) 
[27  Ida  348; 

149  P  293] 
[28  Ida  172; 

152  P1048] 
[53  M  579; 
165  P751] 

191— (128  P  954) 
[27  Ida  589; 

150  P  47] 
[48  U  187; 

AC  1918  A  278; 
158  P  696] 

257— (43  L  N  S  813; 
128  P  1106) 
[30  Ida  374; 

164  P  693] 

270— (128  Pllll) 
[29  Ida  824; 
162  P673] 

296— (130  P  793) 

(Ida)  174  P  603 

314 — (129  P1078) 

(Ala)  75  So  983 
(la)  163  NW399 
AC  1918D  26n, 
27n,  40n,  43n, 
49n 
L  1916C  855n 

344— (129  P1074; 

130  P382) 
[28  Ida  236; 

152  P  428] 
[30  Ida  767; 

168  P  1082] 

348— (131  P15) 
[30  Ida  31; 

165  P  996] 
(Ida)  173  P639 

372— (129  P  1065) 
[27  Ida  249; 

147  P  1070] 
[28  Ida  344; 

154  P  623] 

397— (130  P  459) 
[28  Ida  109; 
152  P  1062] 

413— (130  P  456) 

A  C  1918C  207n 

422— (131  P  8) 

[27  Ida  780; 

151  P  1195] 

428— (130  P  799) 
[28  Ida  135; 

152  P577] 
(Ida)  169  P  937, 

938 

433— (130  P  788) 
[25  Ida  275, 

278,  279; 
A  C  1916B  186, 

188; 
137  P  173,  174] 
L  1916E  98n 
467— (13,0  P  995) 

(Ida)  169  P  935 


487— (130  P  999) 
[30  Ida  166; 

164  P93] 
(Ida)  174  P603 

495— (130  P  1002) 

(SD)  168  N  W 
377,  378 
508— (130  P   1001) 
[28  Ida  125; 
152  P  574] 
511  — (131  P656) 

(Ida)  173  P1147 
524 — (130  P  785) 
[27  Ida  130; 
147  P  294] 
[29  Ida  393; 
161  P  320] 
[30  Ida  763; 
168  P  1081] 
530— (130  P  997) 
[27  Ida  532; 
149  P727] 
[28  Ida  366; 
AC1917E  1115; 
L  1917E336, 

337; 

154  P  635] 

540— (130  P  461) 

[27  Ida  510; 

149  P  467] 

[29  Ida  343; 

158  P  501] 

[30  Ida  540; 

165  P  1000] 
563— (131  P  12) 

(Ida)  168  P444 
577— (131  P  5) 

[27  Ida  21.3, 
214; 
147  P  785] 
[28  Ida  125; 
152  P574] 
[30  Ida  725,  726; 
168  P  13,  14] 
582— (131  P  1110) 
[30  Ida  490; 

166  P  267] 
592— (131  P  381) 

[29  Ida  23; 

156  P912] 

603— (131  P  660) 

[30  Ida  593; 

166  P  254] 

608— (131  P  654) 

AC  1918A  733n, 
735n 
615— (131  P  662) 
[27  Ida  194; 
147  P  1062] 
628— (46  L  N  S  86; 
131  P  897) 
[28  Ida  400; 
154  P  639] 
[29  Ida  539,  540, 
541; 
L  1917C  332, 

333; 
160  P  651,  652] 
(Continued) 


(Miss)79  So  348 
[93  W  587-590; 
161  P  487,  488] 
642— (132  P  121) 
[30  Ida  684; 
167  P  1033] 
(111)  110  N  E 
1020 

663— (132  P  112) 
[30  Ida  490; 

166  P  267] 
694— (132  P  301) 

[29  Ida  79; 
156  P  916] 

705— (132  P  573) 

AC  1917A  1119n 
L1916B  llSln 

716— (132  P306) 

(Fla)  79  So  443, 
444 

724— (132  P  787) 
[27  Ida  434; 

150  P  34] 
[29  Ida  630,  631; 

161  P865,  866] 
[30  Ida  216; 

164  P  80] 
(Nev)158  P  881 
746— (132  P  308) 
[75  Or  464; 

147  P  3S6] 
[81  W  522; 

AC  1916D  243: 

142  P  1159] 

772— (131  P  1112) 

[30  Ida  343; 

164  P  520] 

789— (131  P  1117) 

[28  Ida  332; 

154  P496] 

24  Idaho 

7— (132  P  427) 
232  P  739 
245  F710 
(Ida)  173  P  118 
21  — (132  P107) 
[27  Ida  249; 
147  P  1070] 
36— (133  P  916) 
[27  Ida  182; 
A  C  1917C  105; 
147  P  503] 
[29  Ida  794; 

162  P  332] 
[30  Ida  205; 

164  P  90] 
[30  Ida  690; 

167  P1035] 
63— (133  P  655) 

[30  Ida  299; 
164  P  525] 
87— (132  P  576) 
L  1917B  423n, 
425n,  445n, 
475n,  491n, 
496n 


94— (132  P  579) 
[28  Ida  218; 

153  P425] 
[29  Ida  469; 

159  P  1184] 
[30  Ida  484; 

166  P  261] 

106— (132  P  975) 

(Ida)  169  P  174 
[174  Ky  223; 

AC1918C  1033; 

192  S  W  75] 
[120  Va  416; 

AC1918C  1038; 

91  S  E  155] 
L1918A  805n 
134 — (132  P  802) 
[27  Ida  150; 
.147  P  289] 
[29  Ida  S20; 

162  P931] 
142— (46  LNS  475; 

132  P  795) 
[27  Ida  651; 

150  P  339] 

158— (132  P  967) 

[28  Ida  93; 

152  P473] 

AC  1917D  708n, 
709n 
169— (133  P  381) 

(Ida)  174  P  131 
(Okl)  169  P  645 
AC  1917A  670n, 
672n 
198— (133  P117) 
[30  Ida  490; 
166  P  267] 
210— (133  P  118) 
[30  Ida  110; 

163  P611] 
(K)  161  P  659 

216— (133  P  910) 
[28  Ida  223; 

153  P  565] 
[29  Ida  821; 

162  P  931] 
(Ida)167  P1035 
234— (133  P  383) 
[28  Ida  51; 
152  P  207] 
242— (133  P  119) 
I,  1916D  826, 
827n 
246— (133  P  125) 
[27  Ida  284; 
149  P  5071 
(C  A)  169  P  258 
277— (133  P  664) 

(Ida)  170  P  95 
293— (133  P907) 
[30  Ida  490; 
166  P267] 
AC  1917A511n, 

512n.  513n 
A  C  1918B  185n 
304— (133  P  669) 

(Ida)  169  P  299 
A  C  1916E  978n 


Figures  and  abbreviations  in  parentheses,  thus  (109  A  S  R  214;  69  L 
mean  same  case. 

Parallel  citations  of  the  same  case  i 
thus  [25  Ida  453;  A  C  1916C  197;   138  P 


317— (133  P  905) 
[29  Ida  171; 

157  P  1118] 

336— (A  C  1915C 
1129; 
133  P  929) 
[28  Ida  51; 

152  P  207] 
[30  Ida  490; 

166  P267] 
353— (134  P  532) 

(Ida)  173  P  327 
376— (133  P  663) 

[28  Ida  236; 

153  P  428] 

399— (135  P  250) 
[29  Ida  664; 
161  P  1024] 

416— (134  P  542) 

(Ida)  155  P  688 
441— (134  P  536) 
[28  Ida  579; 
AC  1918A  197; 
155  P  688] 
[29  Ida  238, 
246; 

158  P792,  793, 
796] 

(U)  168  P  89 
473— (135  P  245) 
[27  Ida  727; 
152  P183] 
[173  C  268; 

159  P  726] 
[84  Or  101; 

164  P558] 

A  C  1916E  773n 
481  — (135  P  255) 

AC  1917C  1021n 
507— (135  P  66) 

[28  Ida  85; 
152  P471] 

(Vt)  96  A  7 
514— (135  P  247) 

L1916E  1002n 
525— (135  P  70) 

[29  Ida  679; 
161  P  1029] 

(Ida)  173  P639 

A  C  1918E  387n 

A  O  1917A  570n 
540— (135  P68) 

[30  Ida  633; 
166  P570] 
554— (135  P  1159) 

[28  Ida  301; 

154  P374] 
582— (135  P  60) 

[29  Ida  61; 

155  P  489] 
[30  Ida  374; 

164  P  693] 
[30  Ida  527; 

166  P  263] 
(Ida)  169  P  177 
603— (135  P  558) 

[30  Ida  194,195; 

164  P94,  95] 

584;  80  P  912), 


n  different  publications  are  enclosed  in  brackets, 
134]. 
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613— (135  P854; 
136  P1130) 
[28  Ida  374; 
154  P631] 
AC  1916C  106n, 
107n 

642— (135  P  742) 
[27  Ida  462; 
149  P511] 

671  — (135  P  747) 

AC  1917C  1042n 

678— (135  P  841) 
L  1917F  577n 

691— (135  P  832) 
L  1916C  512n 

706— (4  NCCA411; 

135  P850) 
L1916F  86n 

720— (135  P  826) 
[28  Ida  407; 
154  P  969] 

735— (135  P  822) 
245  F  702,  708 

25  Idaho 

1  — (136  P  608) 
[29  Ida  456; 
161  P  859] 
26— (135  P  745) 
[27  Ida  249; 
147  P1070] 
83— (136  P  448) 

A  C  1917B  843n, 
844n 
95— (136  P  452) 

A  C  1917B  S43n, 
844n 
96— (136  P  605) 
[27  Ida  174; 
A  C  1917C  102; 
147  P500] 
[30  Ida  31; 
165  P  996] 
[30  Ida  604; 
167  P482] 
98— (136  P  611) 
L  1916F  269n 
112— (AC  1916A 
1218; 

136  P618) 
[29  Ida  171; 

157  P  1118] 
130— (137  P372) 
[28  Ida  374; 
154  P  631] 
174— (136  P  SOI) 

[30  Ida  134,135; 
164  P  354] 
181— (136  P1124) 
[28  Ida  292; 
154  P  208] 
(Ida)  169  P  183 
196— (136  P  1131) 
[26  Ida  774; 

AC  1917A  231] 
[27  Ida  670; 
151  P  909] 
(Continued) 

Figures  and 


(Colo)  156  P 
1096,  1097 

A  C  1916C 
1249n,  1251n 

212— (136  P1125) 

(Ida)  169  P  183 

237— (137  P  159) 
L  1917D  304n 

284 — (137  P  174) 
[26  Ida  678; 

AC1916E218; 

145  P  1105], 
[29  Ida  571; 

160  P1110] 
235  F  749 
248  F  404 

333— (137  P  523) 
[27  Ida  174; 
A  C  1917C  102; 
147  P  500] 
[30  Ida  31; 

165  P996] 
AC  1916C  106n 

355— (137  P  529) 

[28  Ida  707; 

156  P114] 

[29  Ida  506; 

160  P750] 

378— (50  L  N  S  239; 

137  P896) 
[30  Ida  254; 

164  P362] 
[30  Ida  534; 

166  P271] 
(Ida)  173  P  639 

396— (A  C  1917A  112; 

138  P  506) 
(Ida)174  P1015 

(Tex  Civ)  204 
S,W  896 

412— (137  P889) 

(Ida)  169  P  292 

416— (138  P331) 

[30  Ida  527; 

166  P  263] 

433— (A  C  1916C  191; 

138  P  127) 

[29  Ida  524; 

160  P  942] 

[89  W  508; 

154  P  823] 

456— (138  P337) 
[29  Ida  469; 
159  P  1184] 

465— (138  P  135) 
[30  Ida  536; 

165  P997] 

470— (138  P  339) 

L1918B  550n 

517— (138  P  834) 
L1917F  576n 

522— (138  P  1110) 
[28  Ida  587, 

591; 

AC  1918 A  200; 

155  P  691,  693] 


541— (138  P  1107) 
[29  Ida  343; 
158  P501] 
[30  Ida  370,376, 

384; 
164  P  691,  693, 
696] 

563— (138  P1139) 
[34  C  A  121; 
166  P1029] 
[49  Okl  538; 
AC  1918B  144] 
587— (138  P1116) 
[28  Ida  266; 
152  P1057] 
(NC)  90  SE  694 
615— (139  P  352) 

L  1916D  469n 
625— (138  P  1124) 
[27  Ida  72; 

146  P  1115] 
[29  Ida  12; 

156  P  425] 

654— (139  P  557) 

[25  Ida  456; 

161  P859] 

677— (138  P1133) 

[28  Ida  373; 

154  P631] 
696— (A  C  1916D  761; 

51  L  N  S  893; 
139  P  1007) 
[L  1918B  835; 
(Ia)165NW94] 
711  — (139  P714) 

(Ida)  173  P972 
721— (139  P  847) 
[76  Or  6; 
L  191 .6 A  922; 

147  P  756] 
755— (139  P  1004) 

[27  Ida  174; 

A  C  1917C  102; 

147  P  500] 

[30  Ida  31 ; 

165  P  996] 

768— (140  P  529) 

[26  Ida  70S,  770; 
AC  1917A  229] 
225  F  777 
783— (140  P  113) 
[27  Ida  194, 
195.  197; 
147  P  1062, 
1063] 
787—  (139  P  1129) 
[28  Ida  718; 

155  P  980] 
(W)  163  P  405 
A  C  1916E 

lOlln, 1014n 

26  Idaho 

19— (140  P  771) 

[27  Ida  714; 

152  P  187] 

35— (140  P  1106) 

[27  Ida  534; 

149  P  728]. 


37— 


47- 

73— 

87— 
97- 

116— 


143- 


153- 


163— 


173— 


189- 


222- 


272- 


290- 


abbreviations  in  parentheses,  thus  (109  A 


(141  P  74) 
[29  Ida  437; 
160  P270] 
(Ida)  174  P1006 
A  C  1917E  262n 
(140  P  969) 
[28  Ida  497, 

499,  500,  503; 
155  P  678,  679, 

680] 

(141  P86) 
[30  Ida  688; 
167  P  1034] 

(141  P88) 
(Ida)  170  P  108 
(141  P  92) 
[29  Ida  550; 

160  P943] 

(141  P  77) 
[27  Ida  432; 
150  P  33] 
[29  Ida  371; 

161  P  325] 
L1916F260n 

(140  P965) 
[27  Ida  664; 

150  P37] 
[28  Ida  301; 

154  P  374] 
[29  Ida  27:.; 

158  P1076] 
(141  P  566) 
[29  Ida  743,  744, 
756; 

162  P337,  341] 
(141  P639) 

A  C  1917A  357n 
L  1916E  829n 
(141  P035) 
[29  Ida  319; 

158  P  494] 
-(140  P  959) 
[30  Ida  341; 

164  P  519] 
(AC  1916E  2S2; 

141  P  10S3) 
[27  Ida  618; 

L  1916F759; 

150  P  50] 
(Ida)  173  P  973 
241  F  898 
(Ind)lll  NE  12 
[82  Or  121; 

A  C  1917E  998; 

L  1917C  103; 

161  P393] 
L  1918C  6Sln 
-(141  P  1099; 
[28  Ida  107; 

152  P  1061 ] 
L  1916F  260n 
-(142  P1073) 
[27  Ida  534; 

149  P  728] 
(Ida)  173  P  971 
[(Okl)  L1916B 
914; 

152  P  82] 

S  R  214;  69  L 


301— (142  P  42) 

(Wis)  165  N  W 

301 
A  C  1917C  515n 
L  1916D  1026n 

311— (L  1915A1210; 
143  P299) 
[29  Ida  384; 

161  P317,  320] 
A  C  1918D  254n 
332— (143  P  405) 

[27  Ida  688,689; 
L1918A  947, 

948; 
151P1010.1011] 
[27  Ida  S03; 
152  P  2S2] 
[28  Ida  523; 
155  P  661] 
A  C  1917E  167n 
347— (143  P  531) 
[30  Ida  684; 
167  P1033] 
L  1917E  438n, 
441n,  451n 
367— (143  P  526) 
[28  Ida  502; 
155  P  680] 
373— (143  P  524) 
[27  Ida  212; 
14S  P  470] 
408— (143  P  1178) 
[30  Ida  254; 
164  P362] 
[30  Ida  534; 
166  P  271] 
[80  Or  58; 
158  P  259] 
L1916B  70n, 
85n,  575n, 
580n 
424 — (143  P  1183) 

(Ida)174  P1013 
L  1916BS5n 
438— (L  1915E  917; 

144  P6) 
(K)  173  P  8 
[53  M179; 

163  P114] 
[219  NY  386; 
AC  1917B  274; 
114  N  E  810] 
(WV)91  SE  388 
(Wis)  160  N  W 

171 
L  1917E  550n 
455— (144  P  1) 

[29  Ida  567; 
160  P  1109] 
235  F  334 
471  — (144  P343) 

232  F  993 
502— (144  P  341) 

L  1916D329n 
516— (144  P  647) 
[27  Ida  212; 

145  P  470] 
521— (144  P  333) 

L  1916E  845n 

584;   80  P  912), 


mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed  in  brackets, 
thus  [25  Ida  453;  A  C  1916C  197;   138  P  134]. 
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IF 


559— (144  P  1105) 
[30  Ida  534; 

166  P  271] 

567— (144  P  779) 
[30  Ida  346; 

164  P521] 
233  F  890 
583— (144  P  646) 
[27  Ida  459; 

149  P  510] 
[28  Ida  51,  52; 

152  P207] 
[28  Ida  143; 

152  P  806] 
[28  Ida  181; 

152  P  803] 
[28  Ida  427; 

154  P985] 
[29  Ida  92; 

157  P  781] 
[30  Ida  660; 

167  P  1030] 
[30  Ida  806; 

168  P1074] 
L  1916C  1184n 

587— (144  P  789) 
173  P  497 

609— (144  P  784) 

(Arz)172  P  275 
[52  M  214,  221; 
A  C  1917E  022, 

624; 
L1916E475,478; 
'    156P1082.1085] 
A  C  1917E  625n, 

627n 
L1918C  1169n 

616— (145  P294) 
[29  Ida  39; 
157  P255] 
L  1918B  545n 

623— (144  P1122) 

[28  Ida  44; 
152  P  212] 
626— (144  P1114) 

[28  Ida  626; 

,152  P207] 

[30  Ida  604; 
167  P  482] 

(Nev)  161  P  717 
652— (AC  1916E  209; 

145  P1097) 
[27  Ida  285; 

149  P  507] 
[27  Ida  764,769; 

152  P193,  194] 
682— (146  P  104) 

[30  Ida  154; 

163  P  611] 
703— (AC  1916E  359; 

L1915D  115; 

146  P101) 
AC  1916E  362n 

712— (145  P  502) 
[27  Ida  484; 
A  C  1917D  820; 
149  P  721] 
(Continued) 


[28  Ida  769; 
156  P112] 
(Ida)  171  P671 
(Ida)  173  P  749 

717— (146  P116) 
[27  Ida  283; 

149  P  506] 
[27  Ida  372; 

149  P463] 
[30  Ida  324; 

165  P  1119] 

723— (145  P  1090) 

(Ida)  169  P  293 

738— (145  P  1095) 

(Ida)173  P  1148 

741— (145  P  1095) 
[27  Ida  510; 
149  P467] 
[28  Ida  181; 

152  P  803] 
[29  Ida  343; 

158  P501] 
[30  Ida  540; 

165  P  1000] 
(Ida)173  P1148 
745— (146  P  732) 
[29  Ida  453; 

161  P858] 
755— (146  P110) 

(Wis)  158  N  W 
289 
764— (AC  1917A  228; 
L1915D322; 
146  P113) 
(Tex  Civ)  201 

S  W  229,  232 
(W)  162  P  557 
AC  1917A  218n 
776— (146  P  728) 
[28  Ida  223; 

153  P  565] 
[29  Ida  820; 

162  P931] 
[30  Ida  725; 

168  P  13] 
(Ida)  169  P  183 
789— (146  P  1106) 

[29  Ida  391,  392; 

161  P320] 
[78  Or  210; 

152  P874] 


27  Idaho 
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(146  P  1116) 
[27  Ida  25; 
146  P  1124] 
[29  Ida  391,  392; 
161  P320] 
25— (146  P1124) 
[27  Ida  4,  7; 
146  P1117, 
1118] 
26— (147  P1073) 

[30  Ida  298,303; 
164  P  524,  526] 
48— (146  P  1107) 
[29  Ida  12; 
156  P  421] 


78— (147  P284) 
[27  Ida  78; 

147  P  286] 
[30  Ida  364; 

164  P1012] 

84— (147  P  75) 

(Ida)  173  P  115 

124— (147  P  293) 
[28  Ida  518; 

155  P295] 
[29  Ida  469; 

159  P  1184] 
(Arz)  164  P  450 

147— (147  P  288) 
[29  Ida  822; 
162  P932] 
(Ida)  173  P  751 
(Ida)  174  P  704 

150— (147  P  280) 
[27  Ida  212; 

148  P470] 

154— (148  P48) 
[27  Ida  467; 

149  P512] 
[30  Ida  377; 

164  P  694] 

162— (147  P  496) 
[28  Ida  525; 

155  P  662] 
[29  Ida  92; 

157  P781] 
[30  Ida  205; 

164  P90] 
[30  Ida  806; 

168  P  1074] 

190— (147  P  785) 

A  C  1918A  721n 

211— (148  P470) 
[27  Ida  215; 
147  P1056] 
[30  Ida  731; 

167  P1164] 
[30  Ida  751; 

168  P  912] 

213— (147  P  785) 
[28  Ida  124; 
152  P  574] 
214— (147  P1056) 
[30  Ida  751; 
168  P912] 
218— (148  P469) 
[30  Ida  454; 

165  P1126] 
259— (148  P  468) 

[30  Ida  163; 

164  P  91] 
262— (147  P  1056) 

[18  Arz  513; 
AC  1918B  929] 
[28  Ida  742; 

156  P  108] 
(Arz)  163  P  262 

279— (149  P  505) 

[29  Ida  591,  599; 
161  P  243,  246] 
[30  Ida  454; 

165  P  1126] 


303— (149  P  467) 

(L  1917B  472n, 
473n 

319— (149  P  295) 
L  1916E230n 

334 — (149  P  286) 
[29  Ida  607; 

161  P  249] 
AC1917B  1200n 

342— (149  P  292) 
[27  Ida  352; 
149  P  295] 
[28  Ida  171,172; 
152  P  1048, 

1049] 
[28  Ida  310; 

154  P377] 
(U)  160  P  765 

351— (149  P  294) 
[30  Ida  218; 

164  P87] 
373— (148  P  903) 

[30  Ida  467,  468; 

165  P  1125] 
(Ida)  169  P  929 

383— (149  P  499) 
[27  Ida  401; 
149  P505] 
[28  Ida  652; 

156  P  1139] 
[29  Ida  239,240; 

158  P  793,  794] 
[30  Ida  81; 

162  P  928] 
(Ida)  169  P  291 

400— (149  P  505) 

[29  Ida  239,240; 
158  P  793,  794] 
[29  Ida  484; 
160  P265] 
402— (149  P  460) 

(Ida)  170  P  101, 
102,  103 
407— (150  P  25) 
[28  Ida  525 

155  P662] 
[29  Ida  173 

157  P  1119] 
[30  Ida  117 

163  P  298] 
[30  Ida  206 

164  P  86] 
[30  Ida  216; 

164  P  91] 
[30  Ida  288; 

164  P369] 
(Ida)  169  P  931 
(Ida)  174  P  604 
AC  1916D  1046n 
441— (150  P21) 
[28  Ida  648; 

156  P1138] 
L  1916C  42n 

454— (149  P  509) 
[28  Ida  769; 

156  P112] 
[29  Ida  92; 

157  P781] 
(Continued) 

S  R  214;  69  L 


Figures  and  abbreviations  in  parentheses,  thus  (109 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed 
thus  [25  Ida  453;  A  C  1916C  197;  138  P  134]. 


[30  Ida  806; 
168  P  1074] 
464— (149  P  511) 
[30  Ida  377; 

164  P  694] 

[30  Ida  601,  602; 
167  P481] 
476— (149  P  719) 
[27  Ida  486; 

149  P486] 
[L1917F671; 

(Okl)166P112] 

500— (149  P  464) 
[29  Ida  343; 

158  P  501] 
[29  Ida  355; 

158  P  1086] 
[30  Ida  540; 

165  P  1000] 
511— (149  P  729) 

[28  Ida  169; 
152  P  1047] 

517— (149  P  731) 

(Ida)  170  P  114 
528—  (149  P  726) 
[28  Ida  366; 
AC1917E1115; 
L1917E337; 
154  P  635] 
[28  Ida  375; 
154  P  631] 
[28  Ida  652; 
156  P  1139] 
(Ida)  169  P  291 
537— (149  P  1060) 
[29  Ida  489; 
160  P  746] 
559— (150  P14) 

(Ida)  174  P  124 
568— (149  P  1058) 
[29  Ida  222; 
158  P325] 
597— (150  P  40) 
[27  Ida  638; 

150  P  44] 
[29  Ida  79; 

156  P  916] 
[29  Ida  335; 

158  P  1072] 
[30  Ida  611; 

167  P  349] 
(Ida)  170  P  919 
603— (150  P  47) 
[29  Ida  512; 

160  P  752] 
[29  Ida  566; 

160  P  1109] 

A  C  1916D  286n 

L1916F672n 
632— (150  P  42) 

[30  Ida  611; 
167  P349] 
638— (151  P  996) 

[30  Ida  688; 
167  P1034] 
643— (150  P  336) 

[29  Ida  375; 

161  P327] 

584;   80  P  912), 


in  brackets, 
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667- 


671- 


695- 


-(151  P909) 
(Colo)156  P1097 

-(151  P1006) 
[28  Ida  460; 
154  P  642] 
[30  Ida  391; 

164  P  530] 
[30  Ida  414,415; 

165  P217] 
(Ida)  169  P  173 
[17  Atz  513; 

L  1917B  1235, 
1236; 

154  P1050] 
[144  Ga  550; 

A  C  1917E686; 

L1917D  929; 

91  S  E  563] 
(Ind)120  NE  22 
(US)38SCt95,96 
(U)  172  P  1053 
[92  W  9; 

158  P  970] 
[L1918A  418; 

(W)167  P135] 
(W)  167  P  941 
[L  1916F  1013; 

(WVa)  89  S  E 
297] 
A  C  1916E  781n 
L1917D  939n 
L  1918A  420n 
-(151  P998) 
[28  Ida  5S7,592; 

AC  1918A  200; 

155  P691.  693] 
AC  1918A  807n, 

80Sn,  S09n 
721— (152  P  181) 

(Ida)  170  P  112 

AC  1916E  773n 
728— (151  P  1013) 

[30  Ida  66; 

166  P  229] 

752— (152  P  189) 

AC  1916E  221n 
769— (151  P  1191) 

[30  Ida  238,239; 

164  P  101] 
782— (152  P  275) 

[27  Ida802,S08; 
152  P2S1,  283] 
[30  Ida  421; 

165  P  220] 
797— (152  P  280) 

[30  Ida  392; 

164  P531] 

[30  Ida  419,421; 

165  P  219,  220] 
[(U  S)  38  SCt 

379; 
62  L,  E  — ] 

28  Idaho 

1— (152  P  200) 
L  1916F  273n 
16— (152  P194) 
[28  Ida  334; 
154  P  497] 


54 — (152  P1062) 
[54  M  358; 
170  P  756] 

60— (152  P208) 

(Ida)  173  P972 

67— (152  P  212) 

AC  1917C  1225n 

76— (152  P  468) 

[30  Ida  508,  512; 

166  P256,  258] 
(Ida)  174  P  1013 

89— (152  P  473) 
[28  Ida  373; 

154  P  631] 
[30  Ida  541; 

165  P  1001] 
(Ida)  170  P  92 
A  C  1916E  357n 
A  C  1917D  708n 

98— (152  P  1058) 
231  F770 

110— (152  P  196) 
[28  Ida  436; 
154  P380] 
[30  Ida  265; 

163  P  913] 
(Wy)  161  P  776 

129— (152  P576) 

(Ida)  169  P  937, 
938 
136— (152  P  805) 
[28  Ida  181; 
152  P  803] 
163— (152  P  1046) 
[28  Ida  310; 
154  P377] 
[29  Ida  137; 

157  P1121] 
(Ida)  158  P  501 
[30  Ida  217; 

164  P87] 
(U)  160  P765 

176— (152  P802) 
.   [29  Ida  343; 

158  P  501] 
[30  Ida  540; 

165  P  1000] 
214— (153  P424) 

[29  Ida  298; 

158  P561] 
[29  Ida  469; 

159  P1184]. 
[30  Ida  767; 

168  P  1082] 
245— (153  P249) 
[83  Or  143; 
162  P  833] 
274— (154  P  972) 
[29  Ida  336; 
158  P1074] 
[30  Ida  706; 

167  P1166] 
302— (154  P375) 

[30  Ida  218; 
164  P87] 
321— (154  P  493) 
L1917B  112n 


338— (154  P  621) 
[29  Ida  52; 

156  P1141] 
[29  Ida  799; 

162  P333] 

368— (154  P  629) 
[28  Ida  652; 
156  P1139] 
[29  Ida  551; 

160  P  944] 
[30  Ida  355; 

164  P1020] 
[30  Ida  541; 

165  P  1001] 
(Ida)  169  P  291 
(Ida)  170  P  92 

376— (154  P  977) 

[29  Ida  782,  783; 

162  P246] 
390— (154  P636) 

233  F  859 
412— (154  P  970) 
[28  Ida  617; 

156  P  100] 
[30  Ida  491; 

166  P267] 
428— (154  P378) 

[30  Ida  377; 

164  P  694] 
442— (154  P  995) 
[30  Ida  326; 

164  P529] 
[30  Ida  721; 

167  P  1163] 
[30  Ida  731; 

167  P  1164] 
466— (154  P  985) 

(Ida)  173  P  972 
AC  1917B  1137n 
494—  (155  P  677) 
[30  Ida  410; 
164  P1177] 
519— (155  P660) 
[29  Ida  92; 

157  P7S1] 
[29  Ida  643; 

161  P577] 
[30  Ida  158; 

163  P613] 
[30  Ida  604; 

167  P482] 
[30  Ida  806; 

168  P1074] 
548— (155  P  4S4) 

[30  Ida  355,356; 

164  P1020] 
[30  Ida  706; 

167  P  1166] 
(Ida)  169  P  290 
(Ida)  173  P  971 
A  C  1916E  35n 
556— (155  P  680) 

[29  Ida  237,239, 
241,  245; 

158  P792,  793, 
794,  795] 

[29  Ida  424,  425, 
437,  438; 
160  P265,  270] 


599— (155  P296) 
[29  Ida  469; 

159  P  1184] 
L  1918B  363n 

609— (156  P98) 

[30  Ida  686,  690; 
167P1034,1035] 

AC  1918A  1118n 
627— (155  P  673) 

L  1917A  900n 
642— (156  P  1136) 

[29  Ida  506; 

160  P  750] 

657  —(AC  1918A  380; 

156  P115) 
(Ida)  169  P  300 

682— (156  P  419) 

(Ida)  170  P919 

693— (155  P  981) 

(Ida)  174  P  603 

706— (156  P114) 
[29  Ida  92; 

157  P781] 
[30  Ida  497; 

167  P482] 
[30  Ida  604; 

167  P655] 
[30  Ida  806; 

168  P1074] 
709— (156  P  114) 

(IT)  170  P1059, 
1060 
727— (156  P  103) 
[30  Ida  377; 
164  P694] 
(Ida)  169  P  176 
743— (156  P  615) 
[28  Ida  780; 

156  P919] 
[29  Ida  189; 

157  P1126J 
764— (156  Pill) 

(Ida)  170  P  114 

245  F  708 

AC  1917C  1224n 
784 — (156  P  1141) 

[30  Ida  317; 
164  P  689] 

A  C  1917D  959n 
812— (156  P  1133) 

248  F864 

29  Idaho 

13— (156  P909) 
[29  Ida  417; 
160  P263] 
42— (156  P  908) 

(Ida)  173  P  749 
47— (156  P  1140) 
[29  Ida  53; 
156  P  1141] 
53— (155  P  487) 
[29  Ida  8; 
156  P424] 
[29  Ida  826; 
162  P  673] 
[30  Ida  384; 
164  P696] 
(Ida)  170  P  922 


L  1918B  506n 

Figures  and  abbreviations  in  parentheses,  thus  (109  A 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed 
thus  [25  Ida  453;  A  C  1916C  197;  138  P  134]. 


70— (156  P913; 
158  P  233) 
[30  Ida  611; 

167  P349] 
(Ida)  170  P  919 

82— (157  P  781) 
[29  Ida  92; 
157  P3S2] 
[30  Ida  806; 

168  P  7074] 

93— (157  P  775) 

(Ida)  174  P  130 
L1918B  556n 
107— (157  P  256) 
[29  Ida  731; 
161  P  580] 

113— (157  P  258) 

AC  1916E  148n, 

149n 
L1918B  34n 
139— (157  P  1016) 
[30  Ida  177; 
164  P99] 
[30  Ida  655,  656; 
168  P10] 

166— (157  P1117) 

(Ida)171  P1140 
L  1917A  683n 

177— (157  P1122) 
[30  Ida  604; 
167  P482] 

236— (158  P792) 

[29  Ida  424,  426; 

160  P265,  266] 

248— (158  P  233) 
[30  Ida  370; 
164  P  691] 
A  C  1918A  639n 

302— (158  P  790) 

[29  Ida  591,  600; 

161  P243,  246] 
331— (158  P  1072) 

[30  Ida  704; 

167  P1165] 

337— (158  P  499) 

[30  Ida  497; 

167  P  655] 

343— (158  P  1082) 

(Ida)  169  P  937, 
938 
377— (161  P  315) 

[30  Ida  757,  765, 
766; 
168P1079.1082] 
438— (161  P  854) 

AC1918A  981n, 
982n,  984n, 
985n 
463— (159  P  1183) 

L  1917C  824n 
490— (161  P  249) 
[29  Ida  802; 

162  P674] 

[30  Ida  321,324; 
166  P  1117] 
508— (160  P  751) 

(111)  118  N  E  73 


S  R  214;  69  L  584;  80  P  912), 


in  brackets, 
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526— (L1917C328; 

160  P  647) 
(Ida)  169  P  933 
(Ida)  169  P1170 
[93  W  587-590; 

161  P  487,  488, 
489] 

546— (160  P  942) 

[30  Ida  541; 
165  P  1001] 

(Ida)  170  P  92 
557— (160  P  1106) 

(Ida)  169  P936 
618— (161  P862) 

(Ida)174  P  1005 
647— (161  P  868) 

[29  Ida  659,  661; 
161  P  872,  873] 
714— (161  P  1026) 

[30  Ida  490; 

167  P655] 
[30  Ida  497; 

168  P1076] 
716— (161  P  573) 

[30  Ida  287; 

164  P  369] 
(Ida)  166  P  267 

724 — (161  P  578) 
[30  Ida  541; 

165  P  1001] 
(Ida)  170  P  92 

735— (162  P  334) 

(Ida)  173  P  118 

761— (162  P  242) 
[30  Ida  611; 

167  P  349] 
777— (162  P244) 

(U)  171  P  518 
795— (162  P  332) 
[30  Ida  797; 

168  P668] 


801- 


809- 


15- 
41- 
90- 


-(162  P674) 
[30  Ida  321,324; 
165  P  1117] 

-(162  P  928) 
[30  Ida  429; 
165  P521] 
(Ida)  173  P751 
(Ida)  174  P  704 

30  Idaho 

-(166  P213) 
(Ida)  170  P  919 

-(166  P220) 
242  F  192 


(162  P  1077) 
[30  Ida  97; 

162  P  1079] 

123— (163  P303) 
[30  Ida  211; 
164  P  89] 

137— (163  P  373) 

(Ida)  168  P  1141 

148— (163  P  609) 
[30  Ida  223; 
L  1917D  941; 

163  P1114] 
L  1917D  942n 

154—  (163  P612) 
[30  Ida  497; 

167  P655] 
[30  Ida  806; 

168  P  1074] 
(Ida)  174  P1009 

159— (164  P91) 

(Ida)  174  P  603 
(Ida)  174  P  1013 

167— (164  P95) 

[30  Ida  654,  655; 
168  P10] 


179- 

202- 
207- 
213- 

241- 

259— 

273- 
289- 
318- 
325- 


327- 


332— 


347- 


351 


(163  P793) 

[30  Ida  490; 

166  P267] 

(164  P  89) 
(Ida)  174  P  1013 

(164  P88) 
(Ida)  170  P110 

(164  P85) 
[30  Ida  219; 
164  P87] 

(164  P358) 
[30  Ida  534; 

166  P  271] 

(163  P  912) 

[30  Ida  373; 

164  P692] 

(164P  364) 
(Ida)  171  P494 
(164  P522) 
(Ida)171  P1135 

(165  P1116) 
(Ida)  170  P  921 
(164  P528) 
[30  Ida  721; 

167  P  1163] 
[30  Ida  731; 

167  P1164] 
(Ida)  174  P  130 
(164  P1013) 
[30  Ida  695; 

167  P1031] 
(164  P  1014) 
[30  Ida  650; 

166  P  923] 
(164  P1012) 
[30  Ida  351; 

164  P  1013] 
(164  P1018) 
(Ida)  174  P  604 


407— (164  P1176) 

30  Ida  407 
427— (165  P  521) 

(Ida)  173  P  751 

(Ida)  174  P  704 
468— (166  P216) 

AC  1917D  899n, 
900n 
537— (165  P  999) 

[30  Ida  784; 
168  P1077] 

(Ida)  169  P  933 

(Ida)  170  P  92 
594— (166  P  574) 

[30  Ida  618,  622, 
623; 

166  P  576,  578] 
599— (167  P  481) 

(Ida)  170  P  919 
(Ida)  171  P1134 
(Ida)  174  P  1009 

609— (167  P  349) 

[30  Ida  712,  713; 
168  Pll,  12] 
(Ida)  170  P  919 

623— (166  P567) 

(Ida)174  P1006 
AC  1918A  1021n 

675— (167  P  1032) 

(Ida)168  P1142 

696— (167  P  1164) 
[30  Ida  732; 

167  P1165] 
703— (167  P  1165) 

(Ida)  169  P  290 
(Ida)  170  P  86 
(Ida)  170  P  921 
(Ida)  174  P  604 
719— (167  P  1163) 
[30  Ida  729; 
167  P  1163] 


721— (168  P  12) 

(Ida)  170  P  921 
(Ida)  173  P327 
(Ida)  174  P  704 

749— (168  P  911) 

(Ida)173  P  1086 

778— (168  P  1076) 

(Ida)  169  P  934 
(Ida)174  P1006 
(Ida)  174  P703 

31  Idaho 

24— (169  P  175) 

(Ida)  170  P  921 

(Ida)  174  P  603 
140— (169  P932) 

(Ida)  170  P  106 
205— (169  P  1165) 

(Ida)  169  P1167 
218— (169  P1169) 

(Ida)  170  P  107 
234 — (170  P  112) 

(Ida)  174  P1011 
244— (170  P  98) 

(Ida)  170  P  100 
272— (170  P  85) 

(Ida)  174  P  604 
305— (170  P  920) 

(Ida)  174  P  703 
358— (171  P1138) 

(Ida)  172  P  656 
382— (171  P  1134) 

(Ida)  171  P  131 

(Ida)  174  P  1009 


IDAHO  CONSTITUTION 


Art.  I 

Sec.  1 — 

[27  Ida  787,796; 

152  P  277,  280] 
[30  Ida  414; 

165  P217] 


Sec.  8 — 

[27  Ida  586,587, 

588; 
150  P  46,  47] 
[28  Ida  464,465; 

154  P498] 
[28  Ida  716,  717, 

:.  4^-  719; 

155  P  979,  980] 
(Ida)  155  P  979, 

980 
(U)  170  P  1060 
Sec.  13 — 

[25  Ida  442,  444, 

451; 
A  C  1916C  193, 

194,  196; 
138  P  129] 
[27  Ida  623; 
L  1916F  761; 
150  P  52] 

(Continued) 

Figures  and  abbreviations  in  parentheses,  thus  (109 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publ 
thus  [25  Ida  453;  A  C  1916C  197;   138  P  134]. 


[28  Ida  607,608; 
155  P  298] 

[(Ida)  L1916D 
.576; 
155  P  296] 

Sec.  6 — 

[27  Ida  74; 
146  P  1116] 

Sec.  7— 

[30  Ida  129; 
163  P  305] 
(Ida)  164  P  697 
(Ida)  174  P  612 


[27  Ida  679,  685, 
687; 
L1918A943, 
946; 

151  P1008.1009, 
1010] 

[27  Ida  764; 

152  P193] 
[28  Ida  306; 

154  P376] 

[28  Ida  509,  510, 
518; 

155  P  292,  293, 
296] 

(Ida)  174  P  127, 

128,  129 
A  C  1916E  861n 
A  O  1917E  627n 

14— 

[27  Ida  623; 
(Continued) 


L  1916F  761; 

150  P  52] 

[27  Ida  623,  701, 
702,  703,  704, 
706,  707,  708, 
709; 

151  P  999,  1000, 
1001,  1002] 

[28  Ida  564,  566, 
570,  571,  572, 
574,  575,  576, 
580,  581,  582, 
584,  587,  588, 
589,  590,  591, 
592; 

A  C  1918A  191, 
192,  194,  195, 
199,  200/201, 
202; 

155  P  683,  684, 
685,  686,  687, 
(Continued) 

A  S  R  214;  69  L 


689,  690,  691, 
692,  693] 
[29  Ida  244; 

158  P  795] 
[29  Ida  424; 

160  P265] 
[30  Ida  8; 

165  P1129] 
[30  Ida  294,295; 

164  P  523] 
A  C  1918A  809n 

Subd.  6— 

[28  Ida  572; 
155  P  687] 

Sec.  16— 

[27  Ida  300; 
AC1917D734; 
148  P476] 
[28  Ida  509,  510, 
518; 
(Continued) 

584;   80  P  912), 


ications  are  enclosed  in  brackets, 
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155  P  292,  293, 
296] 

Sec.  17— 

(Ida)  174  P127, 
128,  129 
Sec.  19 — 

A  C  19170  482n 

Art.  II 

[27  Ida  248; 
147  P1069] 
Sec.  1— 

[27  Ida  129,  130, 
133; 

147  P294,  295, 
296] 

Sec.  17— 

(Or)  170  P  537 

Art.  Ill 

Sec.  15 — 

(Ida)  169  P  930 
Sec.  16— 

[25  Ida  442; 
AC  1916C  192; 
138  P129] 
[27  Ida  291,  293; 
A  C  1917D  731, 
732; 

148  P473] 
[27  Ida  687; 

L1918A947; 
151  P  1010] 
[28  Ida  522; 
155  P661] 
Sec.  18 — 

[28  Ida  478; 
154  P  988] 
Sec.  19 — 

[27  Ida  664,  665; 

150  P  37] 
[27  Ida  689; 

L1918A948; 

151  P  1011] 
Sec.  22— 

[26  Ida  237; 

AC  1916E  286; 

141  P1087] 
[29  Ida  299; 

158  P  561] 

Art.  IV 

Sec.  6 — 

[27  Ida  130,  132, 

133; 
147  P294,  295. 
296] 
Sec.  10 — 

[26  Ida  237; 
A  C  1916E  286; 
141  P1087] 
[30  Ida  358; 
164  P1018] 
(Ida)  169  P  930 
Sec.  18 — 

[28  Ida  344; 
154  P623] 
(Continued) 


[29  Ida  683,  711; 

161P1031.1041] 
[30  Ida  140,141; 

163  P  374] 

Art.V 

Sec.  1 — 

[28  Ida  66; 
152  P210] 
[28  Ida  475; 

154  P  987] 

Sec.  2— 

[27  Ida  764; 
152  P193] 

Sec.  9 — 

[28  Ida  553; 

155  P  485] 

[29  Ida  238,247; 

158  P793,  796] 
[30  Ida  704,  705; 

167P1165.1166] 
A  C  1916E  35n 

Sec.  10 —  . 

[29  Ida  711; 
161  P1041] 
[30  Ida  140-147; 

163  P  374-376] 
Sec.  12— 

(Ida)  170  P  922 
Sec.  13 — 

[27  Ida  585; 

150  P  46] 
[27  Ida  764; 

152  P  193] 
[28  Ida  552; 

155  P  485] 

[29  Ida  239,247; 
158  P793,  796] 
[30  Ida  2S2; 

164  P367] 
[30  Ida  386; 

164  P  607] 
[30  Ida  704; 

167  P1166] 
(Ida)  169  P  177 
(Ida)  170  P  86 
(Ida)  170  P921 
(Ida)  172  P  655 
241  F  899 
Sec.  18 — 

[28  Ida  353; 

154  P  625] 
[29  Ida  136,137; 

157  P  1121] 
Sec.  20— 

[27  Ida  585,  586, 
587,  588; 

150  P46,  47] 
[28  Ida  794,795; 

A  C  1918A  548; 

156  P1143] 
[29  Ida  75,  76, 

77,  78,  79; 
156  P915,  916] 
[29  Ida  335; 

158  P1074] 
[29  Ida  788; 

162  P676] 


Sec.  21— 

[27  Ida  586; 
150  P46] 

[28  Ida  716; 

155  P  979] 

[28  Ida  794,  795, 

796,  809; 
A  C  1918A  548, 
554; 

156  P1143] 
[28  Ida  809; 

156  P  1148] 
[29  Ida  75,  76, 
77,  78; 

156  P  915,  916] 
[30  Ida  282; 

164  P367] 

[30  Ida  424,427; 

165  P522,  523] 

Sec.  22— 

[27  Ida  586,587; 

150  P  46] 
[28  Ida  716; 

155  P  979] 

Art.  VI 

Sec.  2 — 

[30  Ida  185; 

163  P  794] 
[30  Ida  649; 

166  P923] 
Sees.  3,  4 — 

[30  Ida  639; 
166  P923] 

Art.  VII 

Sec.  2 — 

[26  Ida  768,  771, 

774; 
A  C  1917A  229, 

230,  231] 
235  F  775 

Sec.  3 — 

235  F  775 

Sec.  5 — 

[26  Ida  769,  773, 
•      774; 

AC  1917A  229, 

231] 
(Ida)164  P  1015 
235  F  775 

Sec.  6 — 

[27  Ida  302; 
AC  1917D  735; 
148  P  476] 
[30  Ida  404;     * 

164  P1175] 
(Okl)  157  P  298 

Sec.  7 — 

[28  Ida  343,344; 
154  P  622,  623] 

Sec.  8— 

235  F775 

Sec.  12— 

[29  Ida  563; 
160  P  1108] 


Sec.  13— 

[27  Ida  249; 

147  P  1070] 
[27  Ida  562,563; 

150  P  15] 

[28  Ida  343,  344; 
154  P622,  623] 

[29  Ida  684,  694; 
161P1031.1035] 

Sec.  15 — 

[27  Ida  664; 
150  P37] 

Art.  VIII 

Sec.  2— 

[27  Ida  663; 

150  P  37] 
[30  Ida  403; 

164P1174,1175] 

Sec.  3 — 

[27  Ida  663; 
150  P  36] 
[30  Ida  405,406; 
164P1174,1175] 
[30  Ida  622; 

166  P578] 
[30  Ida  683; 

167  P  1033] 
235  F  750,  756 
248  F  405 

L  1917E  448n 

Sec.  4 — 

[30  Ida  403; 
164P1174.1175] 

Art.  IX 

[29  Ida  456; 
161  P  859] 

Sec.  7 — 

[251  Pa  351; 
AC  1917D  416] 

Sec.  8— 

[26  Ida  260; 
A  C  1916E  295; 
139  P  560] 
[27  Ida  701,  702, 

705,  706,  707. 

709,  716,  717, 

718; 
151  P  999,1000 

1001,  1002. 

1005] 
(Ida)  174  P  122 


Art.  X 

[50  M  34; 
144  P775] 


Sec.  10— 

[29  Ida  741-746; 
162  P  336,  337. 
341] 

Sec.  15 — 

232  F  738 
245  F  708 

Sec.  17— 

(Ida)  170  P  104 
Sec.  18 — 

[26  Ida  248,  25fe, 

259; 
AC  1916E  290, 

294; 
141  P  1091] 


Sec. 


Sec. 


Art.  XI 

Sec.  5 — 

[28  Ida  579; 
AC1918A197; 
155  P  688] 

Sec.  8 — 

(Ida)  173  P  973 


Art.  XII 

2— 

[28  Ida  715; 
155  P979] 
4— 

[29  Ida  207,  203, 
211; 

158  P321,  322] 

[30  Ida  403,404; 

164P1174,1175] 


Art.  XV 

[251  Pa  353; 

AC  1917D  417] 
Sec.  1 — 

[27  Ida  619; 

L1916F759; 

150  P  50] 
[28  Ida  244; 

153  P431] 
[29  Ida  368; 

161  P  324] 
(Ida)  173  P  973 

Sec.  2 — 

[27  Ida  619; 
L1916F759; 
150  P  50] 
(Ida)  173  P  973 
Sec.  3 — 

[27  Ida  619; 
L1916F759; 
150  P  50] 
[29  Ida  769; 

162  P  244] 
[30  Ida  67,  71; 

164  P  523] 
(Ida)  166  P  229, 

230 
242  F185 
Sec.  4 — 

[27  Ida  98; 

146  P  80] 
[27  Ida  651; 

150  P339J 

[30  Ida  315; 
164  P  688] 
Sec.  5 — 

[27  Ida  651; 

150  P  339] 
Sec.  6 — 

[27  Ida  101,121; 

147  P  81,  88] 

80  P  912), 


Figures  and  abbreviations  in  parentheses,  thus  (109  A  S  R  214;  69  L  584 

enclosed  in  brackets, 


mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are 
thus  [25  Ida  453;  A  C  1916C  197;  138  P  134]. 
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Art.  XVIII 

[30  Ida  701; 

[29  Ida  136,137; 

[28  Ida  584; 

Sec.  5 — 

[27  Ida  664; 

167  P  1162] 

157  P  1121] 

AC1918A199; 

235  F  749 

Sec.  8— 

155  P  690] 

150  P37] 

248  F  403 

[88  W  567; 

Sec.  19 — 

Sec.  -6 — 

Sec.  7 — 

153  P362] 

[28  Ida  607,608; 

[27  Ida  572; 

[27  Ida  571,  572, 

L  1916D  576; 

149  P  1059] 

574,  575,  576; 

Art.  XXI 

155  P  298] 

[28  Ida  353; 

149  P  1058, 

154  P  625] 

1059,  1060] 

Sec.  2— 

[30  Ida  102,104; 

[28  Ida  173; 

[27  Ida  802; 

162P1075.1076] 

152  P1049] 

152  P  281] 

(Continued) 

(Continued) 

(Continued) 

IDAHO  REVISED  CODES 


Sec.  1 — 

[27  Ida  716; 
151  P1004] 

Sec.  4 — 

[27  Ida  716; 

151  P  1004] 
[28  Ida  153; 

152  P800] 
[28  Ida  808; 

AC  1918A  553; 

156  P1148] 
[29  Ida  110; 

157  P257] 
[29  Ida  757; 

162  P  341] 
Sec.  5 — 

[30  Ida  619; 
166  P577] 
Sec.  11— 

[27  Ida  394; 

149  P503] 
[27  Ida  717; 

151  P  1005] 

Sec.  15— 

[27  Ida  136; 
147  P297] 
Sec.  16 — 

[27  Ida  136; 
147  P  297] 
247  F  981 
Sec.  17— 

[29  Ida  458; 
161  P  860] 
Sec.  17,  subd.  66 — 
[27  Ida  563,567; 

150  P15,  16] 
Sec.  18 — 

[29  Ida  453; 

161  P  858] 
Sec.  32a — 

[30  Ida  102,104; 
162P1075.1076] 
Sees.  75-84 — 

(Ida)  169  P  930 
Sec.  79 — 

(Ida)  169  P  930 
Sec.  99 — 

[29  Ida  405,  410; 
160  P  258,  260] 


Sec.  109 — 

[30  Ida  140,141, 

142,  148; 
163  P374,  375, 
377] 
Sees.  127-136— 
[29  Ida  174; 
157  P  1119] 
Sec.  145h— 

[27  Ida  242; 
147  P  1067] 
Sec.  145i — 

[27  Ida  245,256; 
147P1068.1072] 
Sec.  146— 

[27  Ida  242; 

147  P  1067] 

[29  Ida  683; 

161  P1031] 

Sec.  162— 

(Ida)  158  P  117 
Sec.  191— 

[26  Ida  660,  661, 

680; 
AC  1916E  211, 

218,  219; 
145  P1098] 
Sec.  255— 

[27  Ida  348; 
149  P  294] 
[28  Ida  174; 
152  P1049] 
Sec.  258 — 

[30  Ida  617-622; 
166  P  576-578] 
Sec.  260 — 

[30  Ida  618-622; 
166  P  276-278] 
Sec.  295 — 

[26  Ida  660; 
A  C  1916E211; 
145  P  1098] 
[26  Ida  674; 
AC  1916E  216; 
145  P  (1097)] 
[27  Ida  760; 
152  P  191] 
Sec.  296 — 

[27  Ida  760; 


Sec. 


Sec. 


Sec. 


Sec. 


Sec. 


Sec. 


317— 

[30  Ida  104,105; 
162  P1076] 
Subd.  6— 

[30  Ida  105; 

162  P  1076] 
Sec.  408 — 

[30  Ida  187; 

163  P  795] 
615— 

[30  Ida  797; 
168  P668] 
644— 
(Ida)171P1139, 

1140 
650— 

(Ida)  171  P1140 
Sec.  872— 

[29  Ida  461; 
161  P  861] 
874 — 

[27  Ida  738; 

152  P185] 

874a— 

[29  Ida  404; 

160  P  257] 

Sec.  882 — 

[29  Ida  404; 
160  P  258] 
Subd.  6— 

[29  Ida  405; 
160  P  258] 
Subd.  7— 

[29  Ida  410; 
160  P259,  260] 
Sec.  882a — 

[29  Ida  406,  411; 
160  P  258,  260] 
Sec.  882b — 

[29  Ida  407; 
160  P  259] 
Sec.  896— 

[29  Ida  405,  410, 
411; 
160  P258,  260] 
Sec.  900 — 

[29  Ida  405.  410; 

160  P  258] 
901— 

[29  Ida  408,  410; 
160  P  259,  260] 

(109 


Sec. 


Sec. 


916— 

[30  Ida  237,240; 
164  P  100,  102] 

Sec.  934 — 

[30  Ida  237,240; 
164  P101,  102] 
Sees.  1049-1060— 

[27  Ida  737; 

152  P185] 

Sec.  1054— 

[27  Ida  737; 
152  P185] 

Sec.  1056 — 

[27  Ida  734,  736, 

737,  738; 
152  P  183,  184, 
185] 

Sec.  1057— 

[27  Ida  734; 
152  P  183]       ' 
Sec.  1058— 

[27  Ida  734,737; 

152  P  183,  185] 
[28  Ida  272; 

153  P  563] 

1059— 
[27  Ida  734; 
152  P  183] 
i  Sec. 1060 — 

[27  Ida  734,737; 
152  P183,  185] 
Sec.  1217— 

[30  Ida  120,121; 
163  P  299] 
(Ida)  174  P135, 

136 
1218— 

[30  Ida  120,121, 
122; 
163  P  299,  300] 
1310— 

[27  Ida  129,  133, 
134,  136,  137, 
138,  139,  140, 
142,  143,  144, 
146; 
147  P294,  296, 
297,  298,  299, 
300,  301] 

R  214;  69  L 


Sec. 


Sec. 


Sec. 


A  S 


152  P  191]  I 

Figures  and  abbreviations  in  parentheses,  thus 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclo 
thus  [25  Ida  453;  A  C  1916C  197;  138  P  134]. 


Sees.  1318-1322— 

A  C  1918A  115n 
Sees.  1341-1356— 
[29  Ida  466; 
159P1183,1185] 
Sec.  1350 — 

[29  Ida  466; 
159  P1183] 
Sec.  1353 — 

[29  Ida  466-471; 
159P1183-1185] 
Sees.  1366-1371— 
[29  Ida  470; 
159  P1185] 
Sees.  1372-1384 — 
•  [29  Ida  470; 
159  P1185] 
Sec.  1503 — 

[27  Ida  535; 
149  P  729] 
Sec.  1507— 

(Ida)  171  P  497 
Sec.  1508— 

(Ida)  171  P  497, 
498 
Sec.  1510— 

[28  Ida  456,  457, 

458,  459,  460, 
461; 

154  P  640,  641, 
642] 
Sec.  1518 — 

[28  Ida  457; 
154  P  641]      . 
Sec.  1521— 

[28  Ida  457,  458, 

459,  460; 

154  P  641,  642] 
Sec.  1527— 

[28  Ida  458; 
154  P641] 
Sec.  1539 — 

[30  Ida  644; 
166  P925] 
Sec.  1586— 

[30  Ida  200,201; 

163  P917] 
Sec.  1613 — 

[30  Ida  239; 

164  P101] 
(Continued) 

584;   80  P  912), 
sed  in  brackets, 
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242  F  179 
[251  Pa  351; 
AC  1917D  416] 

Sec.  1615— 

[30Ida49,54,59; 
166  P222,  226] 
231  F  773 
[251  Pa  351; 
AC  1917D  417] 

Sec.  1617— 

[30  Ida  59; 
166  P226] 

Sec.  1618— 

[30  Ida  51,  59; 
166  P223,  226] 

Sec.  1619— 

[30  Ida  59,  60; 

166  P226] 
[251  Pa  354; 

AC  1917D  418] 

Sec.  1620— 

[251  Pa  354; 
AC  1917D  418] 
Sec.  1621— 

[27  Ida  775; 
151  P  1193] 
[29  Ida  158,  160, 
161; 

158  P116,  117] 
[30  Ida  60; 
166  P226] 
Sec.  1623— 

[27Ida776> 
151  P  1193] 
[29  Ida  154,  156, 
163,  164; 
158  P  114,  115, 
117,  118] 
[30  Ida  59; 

166  P224,  229] 
231  F  775 
Sec.  1625— 

[30  Ida  61; 
166  P227] 
Sec.  1628— 

[30  Ida  54; 
166  P224] 
242  F  180 
Sec.  1629— 

[27  Ida  650,  653; 

150  P  339,  340] 
[28  Ida  104,  107, 

108; 
152P1000.1061] 
[29  Ida  371,  373, 
376; 
161  P325,  326, 
327] 
[30  Ida  315; 
164  P  688] 
231  F  772 
242  F  181,  184 
Sec.  1634— 

[251  Pa  351; 
AC  1917D  416] 
Sec.  1635 — 

[27  Ida  699; 

151  P999] 


Sec.  1643— 

[30  Ida  200,201; 
163  P917] 
Sec.  1644— 

[27  Ida  652; 
150  P  339] 
[28  Ida  102,105; 
152P1059.1060] 
Sec.  1646,  subd.  b — 
[30  Ida  200; 
163  P  917] 
Sec.  1652— 

[30  Ida  200; 
163  P  917] 
Sec.  1685 — 

(Ida)  168  P444 
Sec.  1718— 

(Ida)  168  P  444 
Sec.  1727— 

[27  Ida  744; 
152  P  187] 
Sec.  1752— 

235  F  774 
Sec.  1755— 

[27  Ida  744; 
152  P187] 
Sec.  1759— 

(Ida)  168  P  443 
[30  C  A  694; 
159  P732] 
22  C  A  D  1054 
Sec.  1763— 

(Ida)  168  P  443, 
444 
Sec.  1764 — 

(Ida)  168  P  444 
Sec.  1827— 

[29  Ida  684; 
161  P  1031] 
Sec.  1863— 

235  F  775 
Sec.  1872 — 

235  F775 
Sec.  1873— 

[28  Ida  796,804; 
A  C  1918A  549, 

552; 
156P1144,  1146, 
1147] 
Sees.  1873-1897— 
[28  Ida  805; 
AC  1918A  552; 
156  P1147] 
Sec.  1886 — 

[28  Ida  795,  807, 

808; 
A  C  1918A  548, 

553; 
156P1143,  1147, 
1148] 
Sec.  1890 — 

[28  Ida  806,808, 

809; 
A  C  1918A  552, 

553; 
156P1147.1148] 
Sec.  1906— 

[28  Ida  351; 


Sec.  1908 — 

[28  Ida  351,354; 
154  P  625,  626] 
Sec.  1909— 

[28  Ida  351,  352, 
354; 
154  P625.  626] 
Sec.  1913 — 

[27  Ida  573; 
149  P  1059] 
Sec.  1917— 

[27  Ida  573; 
149  P  1059] 
[29  Ida  220; 
158  P324,  325] 
Sec.  1945— 

[27  Ida  574; 
149  P  1060] 
Sec.  1946— 

[27  Ida  349; 

149  P294] 

[28  Ida  173; 

152  P  1048] 
Sec.  1950  — 

[28  Ida  273; 

153  P563] 
Sec.  1953 — 

[30  Ida  800; 
168  P669] 
Sec.  1956— 

[27  Ida  349; 

149  P  294] 
Sec.  1960— 

[27  Ida  662; 

150  P36] 
Sec.  1963— 

[27  Ida  662; 
150  P36] 
Sec.  1965— 

[27  Ida  662; 
150  P36] 
Sec.  1967— 

[27  Ida  662; 
150  P  36] 
Sec.  1983— 

[28  Ida  438,439; 

154  P381] 
Sees.  1991-2022— 

[29  Ida  174; 

157  P  1119] 
(Ida)171  P1140 

Sec.  2026— 

[30  Ida  396; 
165  P  1119] 
Sec.  2063 — 

[29  Ida  216; 

158  P323,  325] 
A  C  1917E  486n 

Sec.  2068 — 

[29  Ida  216; 
158  P  323,  325] 
A  C  1917E  4S6n 
Sec.  2081— 

[27  Ida  191,  192, 

193; 
147  P786] 
Sec.  2084 — 

[27  Ida  192; 
147  P  786] 


Sec.  2115— 

[27  Ida  570.576; 
149P1058.1060] 
Sec.  2119— 

[29  Ida  220; 
158  P324] 
235  F  749 
248  F403,  405 
Sec.  2124 — 

[25  Ida  275; 
AC  1916B  186; 
137  P  173] 
Sec.  2135— 

[27  Ida  574; 
149  P  1059] 
Sec.  2136— 

[27  Ida  574; 

149  P  1059] 

-Sec.  2147-2169— 

[29  Ida  665; 

161  P1024] 

Sec.  2169— 

[29  Ida  665,  666; 
161P1024.1025] 
Sec.  2202— 

[28  Ida  717,718; 
155  P  979,  980] 
Sec.  2216— 

[27  Ida  189; 
147  P  287] 
Sec.  2238— 

[28  Ida  586,  591, 
592; 
A  C  1918A  200, 

202 
155  P  691,  692] 
[28  Ida  712,713; 

155  P978] 
[29  Ida  51,  617, 

618; 
160P1115,1116] 
[30  Ida  18-22; 
166  P  214-216] 
[30  Ida  18,  19; 
166  P  214] 
Subd.  5— 

(Ida)  166  P  215 
Subd.  11  — 

[29  Ida  51; 

156  P  1141] 
(Ida)  166  P215 

Subd.  26— 

(Ida)  155  P  693 
Subd.  27— 

(Ida)  155  P  693 
Sec.  2238f— 

[28  Ida  152,  153, 
154; 
152  P  800,  801] 
[29  Ida  25; 
156  P913] 
Subd.  15— 

[29  Ida  24,  25; 
156  P  913] 
[29  Ida  416,  420; 
160  P263,  264] 
Subd.  16— 

[29  Ida  416,  420; 
160  P  263,  264] 

69  L 


Sec.  2238h— 

[28  Ida  712,713; 
155  P978] 
Sec.  2238k— 

[28  Ida  713,  714, 
715,  717;' 

155  P978,  979, 
980] 

Sec.  2261— 

[29  Ida  174; 
157  P  1119] 
Sec.  2270— 

248  F  406 
Sec.  2315— 

A  C  1916E  8n 
Sec.  2342— 

[29  Ida  617; 

160  P  1115] 

Sees.  2342-2360— 

[29  Ida  17,  18; 

156  P  910] 
Sec.  2353 — 

[29  Ida  18,  20; 
156  P910,  911] 
Subd.  3— 

[29  Ida  18; 
156  P910] 
[29  Ida  615,  616; 
160P1114,1115] 
Subd.  4 — 

[29  Ida  614; 
160  P  1114] 
Subd.  5— 

[29  Ida  616; 
160  P1115] 
Subd.  7— 

[29  Ida  616; 
160  P  1115] 
Sec.  2353a — 

[29  Ida  18; 
156  P  910] 
Sec.  2354— 

[29  Ida  25; 
156  P913] 
Sec.  2372— 

[28  Ida  819; 
156  P1135] 
Sec.  2391— 

[30  Ida  483; 
166  P261] 
Sec.  2396— 

[28  Ida  234,235; 
153  P  427] 
Sec.  2397— 

[28  Ida  236; 
153  P428] 
Sec.  2398 — 

[28  Ida  236; 
153  P428] 
Sec.  2399 — 

[28  Ida  243; 
.153  P430] 
Sec.  2400— 

[28  Ida  237; 

153  P428] 

Sees.  2400-2403— 

[28  Ida  236; 

153  P428] 

80  P  912), 


584; 


154  P625] 

Figures  and  abbreviations  in  parentheses,  thus  (109  A  S  R  214; 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed  in  brackets, 
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Sec.  2401— 

[28  Ida  235; 
153  P  427] 
Sec.  2403— 

[28  Ida  238; 
153  P  428] 
Sec.  2407— 

[30  Ida  483; 
166  P  261] 

Sec.  2408— 

[30  Ida  483; 
166  P  261] 

Sec.  2409— 

[30  Ida  483; 
166  P  261] 

Sec.  2412— 

[30  Ida  482; 
166  P260] 
Sec.  2419— 

[30  Ida  483; 
166  P  261] 
Sec.  2422— 

[27  Ida  104; 
147  P82] 

Sec.  2615— 

[29  Ida  7; 
156  P423] 
Sec.  2617— 

(Ida)  174  P  132 

Sec.  2649— 

[29  Ida  641,  645; 
161  P  576,  577] 
(Ida)  170  P  95 

Sec.  2661— 

(Ida)  170  P  95 
Sec.  2662— 

[30  Ida  231; 
164  P357] 

(Ida)170P96,  97 

Sec.  2670,  subd.  1 — 
(Ida)  170  P  96 
Sec.  2673— 

[30  Ida  231; 
164  P357] 
Sec.  2674— 

247  F  977 
Sec.  2675— 

[27  Ida  229; 

147  P  788] 

[28  Ida  199; 

152  P  1066] 

Sec.  2676— 

[28  Ida  84,  85; 
152  P471] 
(Ida)  174  P  605, 
607 
Sec.  2680 — 

[28  Ida  84; 
152  P  471] 
[(Nev)161P744; 
L  1916C  607] 
(Ida)  174  P  605, 
607 
Sec.  2685 — 

[30  Ida  740,  742; 
168  P7,  8] 


Sec.  2686 — 

[28  Ida  198,200; 
152P1065,1066] 
[30  Ida  477; 
166  P  220] 
(Ida)  173  P  248 
[(Nev)161P745; 
L1917C  607] 
Sec.  2695 — 

247  F  980 
Sec.  2697— 

247  F  980 
Sec.  2700— 

247  F  978 
Sec.  2703— 

[30  Ida  286,287; 
164  P368] 

Sec.  2707— 

247  F  979 
Sec.  2708— 

247  F  979 
Sec.  2714 — 

[28  Ida  542; 

155  P  670] 
Sec.  2732— 

[28  Ida  319; 

154  P  629] 

[21  Ida  421; 

154  P  982] 
(Ida)  170  P  88 
(Ida)  170  P  104, 

105 
(Ida)  174  P  137 
Sec.  2747— 

[28  Ida  801; 
A  C  1918A  551; 

156  P1145] 
[30  Ida  317; 

164  P  689] 
Sec.  2769— 

[28  Ida  541,542; 

155  P  670] 
232  F  738 
245  F  708 

Subd.  4— 

[28  Ida  542; 
155  P670] 
Sec.  2773— 

[30  Ida  792; 
168  P671] 
Sec.  2775— 

[30  Ida  472,  473; 
166  P  218] 
Sec.  2776— 

[30  Ida  472,  473; 
166  P218] 
Sec.  2792— 

[26  Ida  708; 
A  C  1916E360; 
146  P  102] 
[28  Ida  225; 

153  P566] 

[28  Ida  315,  318, 
319; 

154  P627,  628] 


[29  Ida  742,  743, 
744,  745,  753, 
756; 
162  P336,  337, 
340,  341] 

Sec.  2796,  subd.  5 — 
[29  Ida  461; 
161  P861] 
Sec.  2815— 

[30  Ida  518,  519. 

520; 
166  P  269] 
(Ida)  169  P  179, 
180 
Sec.  2819— 

[28  Ida  56,  57, 
59,  60; 
152P1063.1064] 
Sec.  2821  — 

[30  Ida  548; 
166  P572] 
Sec.  2822— 

(Ida)  169  P300 
Sec.  2970— 

[26  Ida  217; 
A  C  1916E  217; 
145  P1104] 
Sec.  2979— 

(Ida)  170  P  104 
Sec.  3001 — 

[26  Ida  671,  672, 

673,  676,  679; 
A  C  1916E  215, 

216,  218; 
145  P  1102] 
Sec.  3004 — 

[26  Ida  676; 
A  C  1916E  217; 
145  P  1104] 
Sec.  3005 — 

[26  Ida  676,  677, 

678,  680; 
A  C  1916E  217, 

218,  219; 
145  P  1104] 
Sec.  3040 — 

[29  Ida  206,207; 
158  P320,  321] 
Sec.  3056 — 

[27  Ida  651; 

150  P339] 

[30  Ida  206; 

164  P90] 

[30  Ida  315; 

164  P527] 

(Ida)  164  P  688 

Sec.  3059 — 

A  C  1917B  73n 
Sec.  3060 — 

(Ida)  173  P  248 
Sec.  3092 — 

A  C  1917A  357n 
Sec.  3093 — 

A  C  1917A  357n 
Sec.  3095 — 

[28  Ida  803; 
AC  1918A  551; 
156  P1146] 
(Continued)  ' 


[29  Ida  233; 
158  P327] 
Sec.  3104 — 

A  C  1917B  73n 

Sec.  3106 — 

[28  Ida  198; 

152  P1065] 

[30  Ida  477; 

166  P  220] 

Sec.  3120— 

[27  Ida  331,  333; 
149  P299,  300] 
Sec.  3121— 

[27  Ida  332; 

149  P  300] 
Sec.  3153 — 

[28  Ida  281; 
154  P  974] 

Sec.  3159— 

(Ida)  173  P  249 
AC  1917E486n 

Sec.  3160 — 

[30  Ida  316; 
164  P  689] 
(Ida)  173  P  249 
A  C  1917E  487n 

Sec.  3161— 

[30  Ida  316; 

164  P  689] 
Sec.  3163— 

[28  Ida  281; 
154  P974] 
Sec.  3170— 

[30  Ida  157; 

163  P613] 
(Ida)  174  P  606 

Sec.  3198— 

[28  Ida  197,  198; 
152  P  1065] 

Sec.  3199— 

[28  Ida  197,198; 
152  P  1065] 

Sec.  3200 — 

[28  Ida  197,198; 
152  P1065] 
Sec.  3201— 

[28  Ida  197,198; 
152  P1065] 
Sec.  3223— 

[30  Ida  11; 

165  P1130] 
Sec.  3224— 

[30  Ida  11; 
165  P1130] 
Sec.  3240— 

[27  Ida  619; 
L  1916F  759; 

150  P50] 
[27  Ida  650; 

150  P  339] 
[29  Ida  367; 

161  P324] 
[30  Ida  315; 

164  P688] 
Sec.  3241— 

AC  1916B  1236n 
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Sec.  3242— 

[27  Ida  180; 
A  C  1917C  105; 
147  P502] 
Sec.  3245— 

[27  Ida  181; 
A  C  1917C  105; 
147  P  502] 
Sec.  3246— 

(Ida)171  P1136 
Sec.  3247— 

[27  Ida  40; 
147  P  1078] 
Sec.  3252— 

242  F  185 
Sec.  3253 — 

[27  Ida  40; 
147  P1078] 
Sec.  3254— 

[27  Ida  34; 
147  P  1075] 
Sec.  3256 — 

[27  Ida  39; 
147  P  1077] 
Sec.  3257— 

[27  Ida  34; 
147  P  1076] 
Sec.  3261— 

[30  Ida  298; 
164  P  524] 
(Ida)  174  P  603 
Sec.  3262— 

[30  Ida  298; 
164  P524] 
(Ida)  174  P603 
Sec.  3264 — 

[27  Ida  40; 
147  P1078] 
Sec.  3274 — 

236  F  664,  666 
Sec.  3275— 

236F664,665,666 
Sec.  3277— 

236  F664,  665 
Sec.  3288 — 

[27  Ida  102,121; 
147  P81,  88] 
[29  Ida  368,  370; 
161  P324,  325] 
Sec.  3289— 

[30  Ida  65; 
166  P228] 
Sec.  3293 — 

[30  Ida  77; 
166  P  233] 
(Ida)168  P1146 
Sec.  3310— 

[30  Ida  234; 
164  P  99] 
Sec.  3314— 

[87  Or  527; 
170  P720] 
Sec.  3317— 

[27  Ida  473; 
149  P514] 
Sec.  3321— 

[25  Ida  404;   . 
AC  1917A  114] 
(Continued) 

80  P  912), 


584; 


(Continued) 

Figures  and  abbreviations  in  parentheses,  thus  (109  A  S  R  214; 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed  in  brackets, 
thus  [25  Ida  453;  A  C  1916C  197;   138  P  134]. 
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[28  Ida  367; 

AC1917E1116; 

L1917E337; 

154  P635] 
(Ida)174  P1015 

Sec.  3388 — 

(Ida)  170  P  111 
L  1916B  69n 

Sec.  3389 —        ( 

[28  Ida  281; 

154  P  974] 

Sec.  3392 — 

[28  Ida  279; 

154  P973] 
L.  1916B  71n 

Sec.  3406— 

[30  Ida  361; 
164  P  1017] 
Sec.  3408— 

(Ida)  170  P  111 

228  F  516 

Sec.  3409 — 

245  F  703 
Sec.  3411— 

(W)  162  P  587 
Sec.  3412— 

[29  Ida  335; 
158  P  1074] 
Sec.  3413— 

[27  Ida  403,  405, 
406; 
149  P461,  462] 
(Ida)169  P1167 
(Ida)  170  P101, 
103 
Sec.  3414— 

(Ida)  170  P101, 
102,  103 
Sec.  3415— 

(Ida)  170  P  101, 
103 
Sec.  3441  — 

[27  Ida  158,159; 
148  P50] 
Sec.  3446— 

(Ida)  171  P  670 
Sec.  3473— 

(Ida)  170  P  100 
Sec.  3482— 

[29  Ida  781; 
162  P  245] 
(Ida)  173  P  641 
Sec.  3508 — 

[28  Ida  500; 

155  P679] 

A  C  1917A  490n 
Sec.  3509 — 

[28  Ida  134; 

152  P  577] 

[29  Ida  348; 

158  P  1083] 

Sec.  3512— 

[29  Ida  347; 
158  P1083] 
Sec.  3513 — 

(Ida)  169  P  937 
(Ida)  173  P  641 


Sec.  3514 — 

[28  Ida  134,135; 
152  P  577] 

Sec.  3516— 

[29  Ida  348,  351, 

353; 
158P1083,1084] 
(Ida)  169  P  937 
(Ida)  173  P  641 

Sec.  3576 — 

[29  Ida  781; 
162  P246] 
Subd.  3— 

[29  Ida  781; 
162  P246] 

Subd.  4— 

[29  Ida  781; 
162  P  246] 

Sec.  3589 — 

[30  Ida  658; 
167  P1029] 
Sec.  3642— 

(Ida)  173  P641 

Sec.  3648 — 

[28  Ida  500; 
155  P679] 
A  C  1917A  491n 
Sec.  3650 — 

A  C  1917B  843n 
Sec.  3659 — 

[27  Ida  776; 
151  P  1193] 
Sec.  3815 — 

[29  Ida  813; 
162  P929] 
Sec.  3816— 

[30  Ida  281; 

164  P366] 
Sec.  3817— 

[28  Ida  553; 

155  P  486] 

[29  Ida  S13; 

162  P929] 

Sec.  3818 — 

(Ida)  169  P  291 
Sec.  3829 — 

[30  Ida  437; 

165  P1124] 
Sec.  3854 — 

[28  Ida  716; 
155  P  979] 
Sec.  3885 — 

(Ida)  169  P  296 
Sec.  3886 — 

(Ida)  170  P  922 
Sec.  3890 — 

[30  Ida  230; 

164  P357] 

Sec.  3890,  subd.  17 — 

[27  Ida  372; 

149  P  462] 

Sec.  3893 — 

[30  Ida  230; 
164  P357] 
Sec.  3894— 

[30  Ida  229,230; 


Sec.  3925 — 

[27  Ida  588; 

150  P  47] 

[28  Ida  809; 

AC  1918A  553; 

156  P  1148] 

Sees.  3952-3958— 

[29  Ida  339,  340; 
158  P  500] 
Sees.  3953-3956 — 
[29  Ida  339; 
158  P  500] 

Sees.  3953-3957— 
[29  Ida  340; 
158  P  500] 
Sec.  3957 — 

[29  Ida  339,  340; 
158  P  500] 
Sec.  3958 — 

[29  Ida  339,  340; 
158  P  500] 
Sec.  3961 — 

[29  Ida  340,341; 
15S  P500] 
Sec.  3990— 

[27  Ida  336; 
149  P  288] 
Sec.  3991— 

[27  Ida  337; 

149  P  288] 

[27  Ida  340; 

149  P  289] 

Sec.  3992— 

[27  Ida  337; 
149  P  288] 
Sec.  3993 — 

[27  Ida  337; 
149  P288] 
Sec.  3994— 

[27  Ida  338,  339, 
340; 
149  P288,  289] 
Sec.  3995 — 

[27  Ida  337; 
149  P288] 
Sec.  3996 — 

[27  Ida  337; 
149  P  288] 
Sec.  3997 — 

[27  Ida  337; 
149  P  288] 
Sec.  4002— 

(Ida)  173  P1087 
Sec.  4002,  Subd.  1— 
(Ida)173P1087, 
1088 
Sec.  4002,  subd.  4— 
[27  Ida  338; 
149  P  288] 
Sec.  4003— 

(Ida)  173  P1087 
Sec.  4014 — 

(Ida)173P1087, 
1088 
Sec.  4030— 

(Ida)  174  P1015 


Sec.  4036 — 

[27  Ida  217; 

148  P470] 
[28  Ida  485; 

155  P  288] 
[28  Ida  649,652; 

156P1138.1139] 
(Ida)  168  P  1146 
Sec.  4037— 

[27  Ida  217; 

148  P470] 
[28  Ida  485; 

155  P  288] 
[28  Ida  (642); 

156  P  1139] 
(Ida)  168  P  1146 

Sec.  4039— 

(Ida)168  P1146 
Sec.  4040 — 

[30Ida  671,  674; 
167P1027.1029] 
Sec.  404'i — 

[30  Ida  671; 
167  P1028] 
Subd.  4— 

[30  Ida  671; 
167  P1028] 
Sec.  4042— 

[30  Ida  671; 
167  P1028] 
Sec.  4043— 

[28  Ida  488,  490, 
492; 
155  P  290,  291] 
[30  Ida  671; 
167  P1028] 
Subds.  1,  2 — 

[30  Ida  671; 
167  P1028] 
Sec.  4050 — 

(Ida)174  P1015 
Sec.  4051— 

[29  Ida  660; 
161  P  872] 
Sec.  4052— 

(Ida)174  P1015 
Sec.  4053 — 

[28  Ida  414,  415, 
416; 
154  P  971,  972] 
[30  Ida  141; 
163  P374] 
[30  Ida  685; 
167  P  1033] 
(Ida)  170  P  104 
Sec.  4054 — 

[27  Ida  346; 

149  P  293] 

[28  Ida  315,318; 

154  P  627,  628] 
[30  Ida  685; 

167  P  1033] 
Subd.  1— 

(Ida)  170  P  104 
Sec. 4054,  subds. 2,3— 
[221  F  349; 

AC1916C987; 

137  C  C  A  158] 

69  L 


Subd.  4 — 

[30  Ida  748; 
168  P162] 
L  1916D  827n 
Sec.  4055— 

[27  Ida  346; 

149  P  293] 
Sec.  4055,  subd.  1— 

[221  F348; 

AC  1916C  987; 

137  C  C  A  158] 
Sec.  4060 — 

[30  Ida  685; 

167  P  1033] 
Sec.  4077— 

(Ida)  170  P  104, 
105 
Sec.  4090 — 

[27  Ida  172; 
AC1917C101; 
147  P499] 
[28  Ida  500; 
155  P  679] 
A  C  1917A  491n 
Sec.  4091— 

[28  Ida  500; 
155  P  679] 
A  C  1917A  491n 
Sec.  4092— 

[27  Ida  760,761; 
152  P191,  192] 
Sec.  4093 — 

[30  Ida  740; 

168  P7] 
Sec.  4100— 

[30  Ida  784; 
168  P1077] 
[35  S  D  244; 
AC  1918A  312] 
Sec.  4105— 

[27  Ida  172; 
AC1917C  101; 
147  P  499] 
Sec.  4108— 

[27  Ida  734; 
152  P  184] 
Sec.  4113— 

[28  Ida  552; 

155  P485] 
(Ida)  173  P  971, 

972 
Sec.  4125— 

[28  Ida  779; 

156  P  918] 
[30  Ida  436; 

165  P  1124] 
Sec.  4126— 

[30  Ida  436; 
165  P1124] 
Sec.  4142— 

[27  Ida  427; 

150  P32] 
Sec.  4143— 

[27  Ida  83; 

147  P285] 
Sec.  4145— 

[27  Ida  747,748; 

152  P188] 

80  P  912), 


584; 


164  P356,  357] 

Figures  and  abbreviations  in  parentheses,  thus  (109  A  S  R  214; 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed  in  brackets, 
thus  [25  Ida  453;  A  C  1916C  197;  138  P  134]. 
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Sec. 


Sec. 


Sec. 


Sec. 


Sec. 


Sec. 


Sec. 


4161  — 

A  C  1917A  675n 
4168— 
[28  Ida  66; 

152  P210] 
[28  Ida  475; 

154  P987] 
(Ida)  173  P  640 

4169— 

[27  Ida  761; 

152  P  191] 
[28  Ida  689; 

156  P420] 

4176— 
[27  Ida  371; 
149  P463] 
4178— 
[28  Ida  617; 
156  P100] 
(Ida)  174  P  603 

4184,  subd.  2— 
[221  F349; 
AC  1916C  987; 
137  C  C  A  158] 

4185— 
[221  F349; 
A  C  1916C  988] 
222  F  528 
L1918A  23n 
Sec.  4187— 

[28  Ida  759; 
156  P  620] 
Sec.  4188— 

(Ida)  174  P  137 
Sec.  4198— 

[27  Ida  339; 
149  P289] 
Sec.  4201— 

[30  Ida  171; 
164  P96] 
[30  Ida  250,251, 

253,  259; 
164  P  360,  361, 
363] 
Sec.  4207— 

[30  Ida  166; 
164  P93] 
A  C  1917A  675n 
Sec.  4213— 

[28  Ida  616,625; 
156  P  99,  103] 
4217— 
[27  Ida  533; 
149  P  728] 
[28  Ida  213; 
152  P  1070] 
[29  Ida  555; 
160  P945] 
[30  Ida  250; 
164  P360] 
4221— 
[30  Ida  551 ; 
166  P  573] 
(Ida)  171  P  671 
4225— 
[27  Ida  532; 
149  P728] 
(Continued) 
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Sec. 


Sec. 


Sec. 


[28  Ida  770; 

156  P112] 
[30  Ida  490; 

166  P267] 
Sec.  4226— 

[27  Ida  532; 

149  P728] 
(Ida)  166  P 

Sec.  4228— 

[27  Ida  371; 
149  P  463] 

Sec.  4229— 

[27  Ida  532; 

149  P  728] 
[28  Ida  655,656; 

156  P108,  109] 
[29  Ida  319; 

158  P494] 
[29  Ida  310; 

158  P  792] 
[29  Ida  594,  604 

161  P  244,  248] 
[30  Ida  162; 

164  P91] 
[30  Ida  454; 

165  P1126] 
(Ida)  171  P  495 

Sec.  4231— 

[27  Ida  397; 

149  P  504] 
[27  Ida  532,533; 

149  P  728] 
[28  Ida  375; 

154  P  631] 
[28  Ida  652; 

156  P1139] 
(Ida)  169  P  179 
(Ida)  169  P291 

Sec.  4287— 

[29  Ida  807,  808; 

162  P  672] 

Sec.  4288— 

[29  Ida  277; 
158  P1077] 
4289— 

A  C  1918D  442n 
4291  — 
[29  Ida  128; 

157  P950] 

[29  Ida  807,  808; 

162  P672] 
Sec.  4292— 

[29  Ida  807; 

162  P672] 
4302— 
[26  Ida  708; 

A  C  1916E360: 

146  P102] 
4307— 
[30  Ida  396,397; 

165  P1119] 
4310m— 
4314— 

(W)  162  P  588 
4319— 

(W)  162  P587 
4320— 


Sec. 


Sec. 


Sec. 


Sec. 


Sec. 


Sec. 
Sec. 

Sec. 


Sec. 


Sec. 


Sec. 


Sec. 


Sec. 


Sec. 


Sec. 


Sec. 


Sec. 


Sec. 


Sec. 


4329— 
[28  Ida  281,285; 

154  P974,  976] 
[28  Ida  544; 

155  P  671] 
[29  Ida  336; 

158  P  1074] 
L  1917D  304n 

Subd.  2— 

[29  Ida  336; 
158  P  1074] 

Subd.  6— 

(Ida)  155  P  671 

4353— 
[30  Ida  205; 

164  P90] 
(Ida)  170  P  110 
(Ida)  171  P1135 
4354— 

(Ida)  174  P  137 
4354,  Subd.  1— 
(Ida)  174  P  137 
4360,  subd.  1— 
[30  Ida  364; 

164  P1011] 
(Ida)  169  P  175 
4368— 
[30  Ida  129; 

163  P305] 
4369— 
[30  Ida  129; 

163  P  305] 
4372— 
[30  Ida  96; 

162  P  1079] 
Sec.  4406— 

[27  Ida  434; 

150  P  34] 
Sec.  4407— 

[27  Ida  434; 

150  P  34] 
Sec.  4432— 

[30  Ida  801,  802; 

168  P163] 
Sec.  4434— 

[30  Ida  439; 

166  P  219] 
[30  Ida  724,  725; 

168  P13] 
[31  Ida  307; 

170  P921] 
(Ida)  174  P 
Subd.  2— 

[31  Ida  307, 

170  P  921] 
4438— 
(Ida)  173  P 
4439— 
[28  Ida  73; 

152  P214] 
[28  Ida  332; 

154  P  496] 
[28  Ida  428; 

154  P  985] 
[28  Ida  773; 

156  P113] 
'Ida.)  173  P749 

(109  A 


Sec. 


Sec. 


603 
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Subd.  2— 

[28  Ida  113; 
156  P113] 
Subd.  4— 

[30  Ida  660; 

167  P  1030] 
Sec.  4442— 

[30  Ida  725; 

168  P14] 

Sec.  4443— 

[30  Ida  438; 
166  P219] 
4450— 
[30  Ida  322; 
165  P1118] 
4454— 
[30  Ida  322; 
165  P1118] 
4456— 

[30  Ida  321,322; 
165P1117,1118] 
(Ida)  169  P  183 
Sec.  4457— 

[30  Ida  322; 
165'  P  1118] 
(Ida)  173  P118 
Sec.  4458— 

[30  Ida  322; 
165  P  1118] 
Sec.  4459 — 

[30  Ida  322; 
165  P  1118] 
4460— 

(Ida)  168  P1143 
4470— 

(Ida)  168  P1143 
4477— 
[30  Ida  164; 
164  P92] 
[30  Ida  741; 
168  P7] 
4478— 


Sec. 


Sec. 


Sec. 


Sec. 

[30  Ida  133,  134, 
135 ; 

164  P354,  355] 
Sec.  4480— 

[28  Ida  370; 
154  P  629] 
Sec.  4498— 

[30  Ida  567; 

166  P  273] 
4520— 

[27  Ida  160; 

148  P  50] 
228  F  972 
4538— 
[30  Ida  165; 

164  P  92] 
[30  Ida  670; 

167  P  1027] 
Sees.  4552-4556— 

[28  Ida  408,409; 

154  P  969,  970] 

(Ida)  174  P  135, 


Sec. 


Sec. 


Sec 


136 
4629— 
[30  Ida  424; 
165  P  522] 

S  R  214;  69 


(W)  162  P587 

Figures  and  abbreviations  in  parentheses,  thus 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed 
thus  [25  Ida  453;  A  C  1916C  197;   138  P  134]. 


Sec.  4645— 

[30  Ida  425; 
165  P  522] 
Sec.  4666 — 

[28  Ida  324; 
154  P494] 

Sec.  4668 — 

[28  Ida  324; 
154  P  494] 
Sec.  4674— 

(Ida)  169  P  291 
Sec.  4686 — 

[30  Ida  425; 
165  P522] 

Sec.  4687— 

[30  Ida  425; 
165  P  522] 

Sec.  4688 — 

[30  Ida  425; 
165  P522] 

Sec.  4689 — 

[30  Ida  425; 
165  P522] 

6ec.  4695 — 

(Ida)  169  P  291 
Sec.  4736 — 

[30  Ida  426; 
165  P  522] 
Sec.  4800 — 

[28  Ida  370; 

154  P  630] 
[28  Ida  553; 

155  P486] 

[30  Ida  353,355; 

164  P1019] 
[30  Ida  704; 

167  P1166] 

Sec.  4807— 

[27  Ida  152; 

147  P289] 

[28  Ida  371; 

154  P  630] 

[28  Ida  551,  554, 
555; 

155  P4S5,  486] 
[29  Ida  493,  494; 

161  P  250] 
[29  Ida  625; 

161  P  863] 
[29  Ida  802; 

162  P674] 
[30  Ida  110; 

164  P366] 
[30  Ida  279; 

164  P  611] 
[30  Ida  321; 

164  P  1011] 
[30  Ida  364; 

165  P  1117] 
[30  Ida  611; 

167  P  3  !!)] 
[30  Ida  704,  705; 

167  P1166] 
(Ida)  173  P  751 
Subd.  1— 

[28  Ida  555; 

155  P  486] 

584;  80  P  912), 


in  brackets, 
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Subd.  2— 

Sec.  4835 — 

Sec.  4912— 

Sec.  5125— 

Sec.  5217— 

[28  Ida  554; 

[29  Ida  326; 

[27  Ida  433,434; 

[25  Ida  440,  441, 

[28  Ida  569; 

155  P486] 

158  P497] 

150  P34] 

442,  448,  451, 

AC  1918A193; 

Subd.  3— 

Sec.  4836— 

[28  Ida  292; 

452; 

155  P  685] 

[29  Ida  123; 

[29  Ida  74,  75, 

154  P  208] 

A  C  1916C  192, 

Sec.  5220— 

157  P  948] 

77,  78; 

Sec.  4923— 

195,  196,  197; 

[28  Ida  569; 

Sec.  4808 — 

156  P  914,  915, 

[27  Ida  83; 

138  P  128] 

AC  1918A193; 

[27  Ida  153,154; 

916] 

147  P  285] 

Sec.  5140— 

155  P  6S5] 

147  P  290] 

Sec.  4838— 

Sec.  4933a — 

[25  Ida  441,442; 

(Ida)  174  P1007 

[27  Ida  212; 

[30  Ida  525; 

[29  Ida  326,327; 

A  C  1916C  192, 

[31  C  A  752; 

148  P  470] 

166  P262] 

158  P497] 

193; 

161  P  1014] 

[29  Ida  797; 

Sec.  4839 — 

Sec.  4955 — 

138  P  129] 

Sec.  5221  — 

162  P332] 

(Ida)  169  P  290, 

[28  Ida  341; 

Sec.  5141— 

(Ida)174  P1006 

[30  Ida  751; 

291 

154  P622] 

[28  Ida  125,  126, 

Sec.  5223— 

168  P912] 

Sec.  4841— 

Sec.  4962— 

127; 

•f  r*  o    t~ »    r*  t  a       r"  ^*  r*  n 

[31  C  A  753; 

Sec.  4809— 

[29  Ida  492,  493; 

[29  Ida  563; 

152  P  5(4,  5(5] 

161  P1014] 

[29  Ida  797  ; 

161  P250] 

160  P  1107] 

Sec.  5150 — 

Sec.  5224 — 

162  P332] 

(Ida)  173  P  1086 

[30  Ida  336; 

[27  Ida  430; 

[31  C  A  753; 

[30  Ida  724; 

"1  £  O    T~>    lOl 

Sec.  4843— 

164  P  1015] 

150  P  33] 

161  P1014] 

168  P  13] 

(Ida) 173  P  1086 

(Ida)  169  P936 

Sec.  5210— 

Sec.  5226— 

(Ida)  173  P  327 

Sec.  4844 — 

Sec.  4968 — 

[28  Ida  564,  568. 

[27  Ida  391,  393, 

Sec.  4814— 

(Ida)  169  P291 

[29  Ida  563; 

575,  584,  586, 

394,  396; 

[30  Ida  410; 

Sec.  4881  — 

160P1107.1108] 

588,  589,  591; 

149  P502,  503] 

164  P  1177] 

[30  Ida  230,231; 

[30  Ida  336; 

A  C  1918A  191. 
195,  200,  201, 
202; 

[29  Ida  241,  244, 

Sec.  4818— 

164  P357] 

164  P1015] 

245,  246; 

[30  Ida  215; 

Sec.  4890 — 

158  P  794,  795, 

164  P86] 
[30  Ida  321; 

165  P  1117] 

[27  Ida  392; 

119  P  502] 

[29  Ida  241; 

Sec.  4977 — 

[27  Ida  635; 
150  P  43] 

155  P683,  684, 
687,  690,  691, 
692,  693] 

796] 
[29  Ida  437; 
160  P  270] 

(Ida)  169  P  183 

158  P  794] 

Sec.  4978— 

[30  Ida  9; 

Sec.  5228— 

Sec.  4819— 

[30  Ida  81; 

[27  Ida  636; 
150  P43] 

165  P  1129] 

[27  Ida  391,392; 

[28  Ida  443,444; 

162  P928] 

Subd.  4 — 

149  P502] 

154  P995,  996] 

Sec.  4891  — 

[30  Ida  611; 

[30  Ida  9; 

[29  Ida  241; 

[30  Ida  325; 

[27  Ida  392; 

167  P  349] 

165  P  1129] 

158  P794] 

164  P529] 

149  P502] 

(Ida)173  P  10S6 

Sec.  5211— 

Sec.  5229— 

Sec.  4820a — 

[30  Ida  81; 

Sec.  4994 — 

[27  Ida  704,706; 

[28  Ida  569,586; 

[30  Ida  724,  725; 

162  P928] 

[27  Ida  600; 

151P1000,1001] 

AC1918A200; 

168  P13] 
(Ida)  170  P  921 

Sec.  4892— 

150  P  41] 

AC  1918A  809n 

155  P684,  691] 

[27  Ida  282; 

[29  Ida  272,  278, 

Sec.  5212— 

Sec.  5466 — 

149  P  506] 

289; 

[28  Ida  587; 

[28  Ida  205,209; 

Sec.  4821 — 

[29  Ida  606; 

158  P1075,1077. 

AC  1918A  200; 

152  P  1068] 

[28  Ida  443; 

161  P  248] 

1081] 

155  P  691] 

Sec.  5543 — 

154  P  995] 

Sec.  4893 — 

[29  Ida  335;      • 

[30  Ida  9; 

[29  Ida  328,330; 

[30  Ida  326; 

[29  Ida  607; 

158  P  1073] 

165  P1129] 

158  P  498] 

164  P'529] 

161  P24S] 

(Ida)  170  P  919 

Subd.  3— 

Sec.  5628 — 

[30  Ida  721; 

[30  Ida  81; 

Sec.  4995— 

[30  Ida  9; 

[29  Ida  233,234; 

167  P  1163] 

162  P928] 

[27  Ida  600; 

165  P  1129] 

158  P327] 

[30  Ida  731; 

Sec.  4900 — 

150  P41] 

Sec.  5213— 

Sec.  5634 — 

167  P1164] 

[29  Ida  680,  681, 

Sec    5110 

[28  Ida  569; 

[29  Ida  322,  323, 

(Ida)  169  P  183 

682; 

[25  Ida  441; 

AC  1918A  193; 

329; 

Sec.  4824— 

161P1029.1030] 

A  C  1916C  192; 

155  P  684] 

158  P  495,  496, 

[27  Ida  510; 

Sec.  4901— 

138  P  128] 

[30  Ida  9; 

498] 

149  P467H 

[30  Ida  206; 

[27  Ida  430; 

165  P1130] 

Sec.  5665 — 

[28  Ida  52; 

164  P  91] 

150  P  32] 

Subd.  3— 

[29  Ida  326,327; 

152  P  207] 

(Ida)  174  P  605 

[29  Ida  173; 

[30  Ida  9; 

158  P  497] 

[28  Ida  677; 

Subd.  5— 

157  P  1119] 

165  P1130] 

Sec.  5669 — 

AC  1918A  387; 

[30  Ida  206; 

(Ida)174  P1008 

Sees.  5215-5229— 

[29  Ida  75,  76; 

156  P121] 

164  P  91] 

Sec. 5113— 

[28  Ida  569; 

156  P  915] 

[30  Ida  195; 

Sec.  4903 — 

AC  1918A193; 

[29  Ida  81; 

164  P94] 

[30  Ida  206; 

(Ida)174  P  1008 

155  P  GS4] 

158  P  233] 

[30  Ida  490; 

164  P  91] 

Sec.  5118— 

Sec.  5215— 

Sees.  5700-5717— 

166  P  267] 

(Ida)  174  P  605 

[222  F  781;  ' 

[28  Ida  569; 

247  F977 

Sec.  4825— 

Sec.  4908 — 

138  C  C  A  329] 

A  C  1918A  193 ; 

Sec.  5705 — 

[28  Ida  503; 

[30  Ida  95; 

[223  F  517; 

155  P  685] 

[27  Ida  297; 

155  P  680] 

162  P1079] 

139  C  C  A  65] 

Sec.  5216— 

A  C  1917D  733; 

Sec.  4834— 

Sec.  4909— 

Sec.  5121  — 

[28  Ida  569; 

148  P  475] 

[29  Ida  325; 

[27  Ida  107; 

[27  Ida  422; 

AC  1918A193; 

Sec.  5712— 

158  P  497] 

147  P83] 

150  P30] 

155  P  685] 

247  F  978 

Figures  and  abbreviations  in  parentheses,  thus  (109  A  S  R  214;  69  L  584;  80  P  912), 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed  in  brackets, 
thus  [25  Ida  453;  A  C  1916C  197;   138  P  134]. 
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Sec.  5713— 

[29  Ida  232; 
158  P327] 
(Ida)  173  P  248 

247  F  978 
[(Nev)161P745; 
L1917C607] 

Sec.  5774— 

[29  Ida  723; 

161  P  575] 

[30Ida28S; 

164  P369] 

Sec.  5821— 

[30  Ida  284; 
164  P  367] 

Sec.  5822— 

[30  Ida  284; 
164  P  367] 
Sec.  5956 — 

(Ida)  173  P1148 
Sec.  5957 — 

(Ida)173  P1148 

Subds.  1  &2 — 

(Ida)173  P1148 

Sec.  5958 — 

(Ida)  169  P  935 
(Ida)171P1133, 
1134 

Sec.  5958,  subd.  1 — 
[29  Ida  642; 
161  P576] 
31  Ida  356 

Subd.  4 — 

(Ida)  169  P  934, 

935 
(Ida)  171  P1132 

Sec.  5999 — 

[28  Ida  422; 
154  P982] 

Sec.  6007— 

[16  Ida  133; 

L  1917A  569] 
[27  Ida  473; 

149  P  514] 
[28  Ida  281; 

154  P  974] 

Sec.  6009 — 

[30  Ida  504; 
167  P  21,  22] 

Subd.  4 — 

[30  Ida  504; 
167  P21] 
Sec.  6055 — 

[28  Ida  438; 
154  P  381] 
Sec.  6082 — 

[29  Ida  256,264; 
L1916F  1205; 
158  P  235,  238, 

239] 
[29  Ida  645; 
161  P  577] 
Sec. '6091 — 

[29  Ida  264.265; 
L  1916F  233; 
158  P  238,  239] 


Sec.  6314— 

[27  Ida  258; 

147  P  1073] 
[27  Ida  S06; 

152  P  282] 
[30  Ida  391; 

164  P  531] 

[(U  S)  38  S  Ct 

380; 
62  L  E  — ] 

Sec.  6342— 

[30  Ida  540; 

165  P  1000] 

Sec.  6343— 

(Ida)  169  P  297 

Sec.  6384— 

[30  Ida  620; 

166  P  577] 
Sec.  6385 — 

[29  Ida  729; 
161  P  579] 
AC  1917B  1234n 

Sec.  6560 — 

[30  Ida  368; 

164  P  690] 

Sec.  6737— 

[30  Ida  582; 
A  C  1918B  974; 

167  P652] 

Sec.  6807 — 

[29  Ida  6; 
156  P423] 
Sec.  6809 — 

[29  Ida  7; 

156  P423] 

Sec.  6810— 

[29  Ida  109,110, 
111,  112; 

157  P  256,  257] 

Sec.  6812— 

(Ida)  174  P  132, 
133 

Sec.  6825— 

[28  Ida  605,608; 
L  1916D  575, 
576; 
155  P297,  299] 
[29  Ida  274,275; 

158  P1076] 
A  C  1916E  89n 

Sec.  6872— 

[27  Ida  785,787, 
788,  793,  794, 
796; 
152  P  276,  277, 

279,  280] 
[27  Ida  801,802, 
805,  806,  808; 
152  P281,  282, 

283] 
[30  Ida  417,418, 
420; 

165  P  218,  219] 
[(US)  38  S  Ct 

379; 


Sec.  6909— 

[241  U  S  497; 
60  LE  1125; 
36  S  Ct  689] 
Sec.  6926 — 

[241  U  S  497; 
60  L  E  1125; 
36  S  Ct  6S9] 
Sec.  6975 — 

[27  Ida  235,  236, 
237,  238,  239, 
240,  241,  247, 
252,  256,  257, 
258; 
147  P  1065, 
1066,  1067, 
1069,  1071, 
1072,  1073] 
[29  Ida  171,172; 
157  P  1118, 

1119] 
(Ida)171  P1140 
Subd.  4 — 

[29  Ida  171,  172, 

174; 
157  P  1118, 
1119] 
Sec.  6976— 

[29  Ida  171; 
157  P  1118] 
Sec.  6977— 

[29  Ida  171,173, 

174; 
157  P  1118, 
1119] 
Sec.  7065 — 

[27  Ida  257; 
147  P  1072, 

1073] 
[29  Ida  60; 
155  P  488] 
[29  Ida  825; 
162  P  673] 
Sec.  7066—       . 
[27  Ida  257; 
147  P  1072, 
1073] 
Sec.  7068— 

[29  Ida  60; 
155  P488] 
[29  Ida  825,  826; 
162  P673] 
Sec.  7071— 

[29  Ida  826; 
162  P  673] 
Sec.  7100— 

[30  Ida  552; 
166  P  258] 
Sec.  7114— 

(Ida)  173  P971 
Sec.  7117— 

(Ida)  173  P971 
Sec.  7120— 

(Ida)  173  P  971 
Sec.  7122— 

[30  Ida  473; 
166  P  218] 
Sec.  7144— 

(Ida)168  P  1146 


Sec.  7145— 

[30  Ida  88,  89; 
L  1917D  1197; 
163  P302] 

Sec.  7146— 

[30  Ida  87,  89; 
L  1917D  1197; 

163  P302] 

Sec.  7355 — 

A  C  1917E  627n 
Sec.  7445— 

[27  Ida  351; 

149  P  294] 
[28  Ida  171; 

152  P  1048] 
[28  Ida  308,309; 

154  P376,  377] 
[30  Ida  217; 

164  P  87] 
Sec.  7459— 

[27  Ida  345,347, 

348,  351; 
149  P  292,  293, 
294] 
[27  Ida  352; 
149  P  295] 
[28  Ida  167,169, 
170,  171,  172. 
173,  176; 
152  P  1047, 
1048,  1049] 
[28  Ida  305,306, 
307,  308,  309, 
310; 

154  P375,  376, 
377] 

[30  Ida  214,217, 

218; 
164  P86,  87] 
(Ida)  173  P751 
[49  Okl  539; 
AC  1918B  144] 
Sec.  7511  — 

[28  Ida  717; 

155  P  980] 
Sec.  7525— 

[29  Ida  4; 

156  P  422] 
Sec.  7540— 

(Ida)  174  P129 
Sec.  7550— 

(Ida)  174  P  129 
Sees.  7565-7589— 
[28  Ida  720; 
155  P  981] 
Sec.  7578— 

[30  Ida  389; 
164  P  530] 
Sec.  7600 — 

[28  Ida  464; 
154  P  498] 
Sec.  7630 — 

[28  Ida  464; 
154  P498] 
Sec.  7655— 

[28  Ida  465; 

154  P498] 

[29  Ida  787; 

162  P675] 

S  R  214;  69 


Sec.  7657— 

[29  Ida  7; 
156  P  423] 

[29  Ida  60; 
155  P  488] 

[29  Ida  730; 
161  P580] 
Sec.  7662— 

[29  Ida  729; 
161  P  579] 
Sec.  7677— 

[27  Ida  629; 
150  P39] 

[29  Ida  57; 

155  P  487] 

[29  Ida  60; 

155  P  488] 
[29  Ida  730; 

161  P  5S0] 
[30  Ida  264; 

163  P  913] 

[30  Ida  367-380; 

164  P  690,  695] 
Subd.  2— 

[29  Ida  7; 

156  P  423] 
[30  Ida  380; 

164  P  695] 
Sec.  7678— 

[27  Ida  629; 
150  P39] 
[30  Ida  367,368, 
380; 
164  P690,  695] 
Sec.  7679— 

[27  Ida  629; 
150  P39] 
[29  Ida  730; 
161  P580] 
[30  Ida  367,368, 
380; 
164  P  690,  695] 

Subds.  1-3 — 

[30  Ida  380,381: 
164  P  695] 
Sec.  7685 — 

[27  Ida  630; 
150  P40] 

Sec.  7686 — 

[27  Ida  630; 
150  P  40] 
[30  Ida  368,380, 
381", 
164  P690,  695] 

Subds.  6,  7 — 

[30  Ida  381; 
164  P  695] 

Sec.  7687— 

[27  Ida  630; 

150  P  40] 
[29  Ida  7; 

156  P424] 
[29  Ida  60; 

155  P488] 
[30  Ida  380,381; 

164  P  695] 

80  P  912), 


L  584; 


62LE-] 

Figures  and  abbreviations  in  parentheses,  thus  (109  A 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed  in  brackets, 
thus  [25  Ida  453;  A  C  1916C  197;   138  P  134]. 
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Sec.  7697— 

Subd.  6— 

Sec.  7886 — 

Sec.  8042— 

Sec.  8320 — 

[30  Ida  541; 

[29  Ida  342; 

[28  Ida  120; 

(Ida)  169  P  176, 

[27  Ida  188; 

165  P  1000] 

158  P  501] 

152  P198] 

177 

147  P287] 

(Ida)  169  P  297 

Sec.  7836 — 

[28  Ida  435; 

Sec.  8043— 

Sec.  8321— 

Sec.  7768— 

[27  Ida  53,  54; 

154  P380] 

[29  Ida  45; 

[27  Ida  189; 

[29  Ida  787,  788; 

146  P1109] 

Sec.  7902— 

156  P909] 

147  P  287] 

162  P675] 

Sec.  7855 — 

[28  Ida  120; 

(Ida)  169  P  176 

[29  Ida  787; 

Sec.  7775— 

[29  Ida  58,  59; 

152  P  200] 

(Ida)  170  P  86 

162  P  675] 

[29  Ida  788; 

155  P  488] 

Sec.  7941 — 

Subds.  1-5 — 

[30  Ida  536; 

162  P675] 

[29  Ida  729; 

(Ida)  169  P  177 
Sec.  7942— 

(Ida)  169  P  176 
Sec.  7944 — 

(Ida)  170  P  86 

165  P  997] 

Sec.  7781— 

(Ida)  174  P  612 

161  P  579] 
(Ida)  170  P  922 
(Ida)  174  P  611 

Subd.  5— 

[29  Ida  45; 

Sec.  8323 — 

[27  Ida  189; 
147  P  287] 

Sec.  7782— 

(Ida)  169  P  176 

156  P  909] 

[28  Ida  734; 

Sec.  7860 — 

Sec.  7946— 

Sec.  8070 — 

Sec.  8324— 

156  P  105] 

[30  Ida  343; 

[30  Ida  371; 

[30  Ida  378; 

[27  Ida  189; 

Sec.  7820— 

164  P  520] 

164  P692] 

164  P694] 

147  P  287] 

[28  Ida  723; 

Sec.  7866 — 

Sec.  7946a — 

[30  Ida  386; 

[30  Ida  536; 

155  P  970] 

[30  Ida  373; 

(Ida)  169  P  177 

164  P  697] 

165  P  997] 

[29  Ida  342; 

164  P  692] 

Sec.  7952— 

L  1918B  392n 

Sec.  8342— 

158  P  501] 

Sec.  7871— 

[28  Ida  733,741; 

Sec.  8074 — 

[30  Ida  281; 

Sec.  7824— 

[27  Ida  71; 

156  P105,  108] 

164  P  366] 

[29  Ida  342; 

146  P1115] 

Sec.  7994 — 

[27  Ida  230; 
147  P  788] 

Sec.  8347— 

158  P  501] 

Sec.  7877— 

(Ida)  174  P  125, 

(Ida)  171  P  495 

Sec.  7826— 

[27  Ida  786; 

126 

Sec.  8143— 

Sec.  8351 — 

[30  Ida  344; 

152  P276] 

Sec.  7995 — 

[30  Ida  346; 

(Ida)  171  P  495 

164  P521] 

[29  Ida  45,  46; 

(Ida)  174  P125 

164  P  521] 

Sec.  8354 — 

Sec.  7834— 

156  P  909] 

Sec.  8006 — 

Sec.  8236 — 

[30  Ida  389; 

[27  Ida  53; 

Sec.  7878— 

(Ida)  174  P125, 

[27  Ida  630; 

164  P  530] 

146  P1109] 

[28  Ida  733,735, 

126 

150  P40] 

Subd.  7— 

[27  Ida  723; 

737; 

Sec.  8007 — 

[30  Ida  378; 

[30  Ida  389; 

155  P  970] 

156  P105,  106] 

(Ida)  174  P125 

164  P  694] 

164  P  530] 
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Sec.  5 — 

[30  Ida  619; 
166  P  577] 
Sec.  16 — 

247  F  9S1 

Sec.  403 — 

[26  Ida  674; 
AC  1916B216] 
Sec.  431,  sub.  9 — 

[30  Ida  106,107; 
162  P  1076] 
Sec.  1210— 

[(US)  38  S  Ct 

379; 
62  LE- ] 
Sec.  1401— 

[28  Ida  105; 
152  P1060] 
Sec.  1402— 

[28  Ida  195; 
152  P  1060] 
Sec.  1755— 

[27  Ida  573; 
149  P  1059] 
Sec.  1759— 

[27  Ida  573;       , 

148  P  1059] 
Sec.  1771— 

[27  Ida  574; 

149  P1059] 


Sec.  2120— 

[27  Ida  573; 
149  P1059] 

Sec.  2158— 

[27  Ida  573; 
149  P1059] 
Sac.  2160— 

[27  Ida  574; 
149  P  1059] 
Sec.  2161  — 

[27  Ida  574; 
149  P  1059] 
Sec.  2545 — 

247  F  978 
Sec.  2552— 

247  F  979 

Sec.  2553 — 

247  F  979 

Sec.  2653 — 

A  C  1916E  32n 
Sec.  2778,  subd.  1 — 
[29  Ida  206; 
158  P  320] 
Sec.  2825— 

[27  Ida  96; 
147  P  79] 
Sees.  3040,  3041  — 
[41  Okl  (595); 
L1916C  238] 


Sec.  3161  — 

[30  Ida  307; 

164  P528] 
Sec.  3189 — 

[27  Ida  112; 
*  147  P  85] 

Sec.  3386 — 

[52  M  161; 
155  P503] 
Sec.  3390— 

[27  Ida  406; 
149  P462] 
Sec.  3418— 

245  F  701 
Sec.  3561  — 

(Ida)  170  P102 
Sec.  3562 — 

(Ida)  170  P102 
Sec.  3862 — 

[27  Ida  399; 
149  P504] 
Sec.  4052— 

246  F  307 
Sec.  4053 — 

[30  Ida  141; 
163  P374] 
Sec.  4100— 

[70  Or  36; 
AC  1916B  530; 
138  P  461] 


Sec.  4111— 

245  F701,  702 
Sec.  4229— 

[29  Ida  310; 
158  P792] 
Sec.  4538 — 

[30  Ida  670; 
167  P  1027] 
Sec.  4807,  par.  3— 
[28  Ida  554; 
155  P486] 
Sec.  4823— 

(Wy)  168  P  727 
Sec.  5125— 

[29  Ida  173; 
157  P1119] 
Sec.  5210— 

[28  Ida  584,585, 

588,  589; 
AC  1918A199; 
155  P  690,  691, 
692] 

Subd.  2— 

[28  Ida  692; 
155  P692] 

Sec.  5211—     . 

[27  Ida  720; 
151  P  1006] 


Sec.  5212— 

[28  Ida  587; 
155  P  691] 
Sec.  6139— 

(U)  162  P625 
Sec.  6765 — 

L  1916F  747n 
Sec.  6825 — 

[29  Ida  274,  275; 
158  P1076] 
Sec.  6872— 

[27  Ida  802; 
152  P  281] 
Sec.  6977— 

[29  Ida  173,  174; 
157  P1119] 
Sec.  7459— 

[27  Ida  513,514, 
516; 

149  P  730] 
Sec.  7600 — 

[27  Ida  587; 

150  P  46] 
Sec.  7675— 

(Ida)  164  P  691 


Figures  and  abbreviations  in  parentheses,  thus  (109  A  S  R  214;  69 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed  i 
thus  [25  Ida  453;  A  C  1916C  197;   138  P  134]. 


L  584;   80  P  912), 
n  brackets, 
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1864 

P.  213— 

[30  Ida  107; 
164  P  695] 

1881 

P.  158— 

[30  Ida  230; 
164  P357] 
P.  190— 

[28  Ida  569,  575; 
A  C  1918A  193, 

195; 
155  P684,  687] 
P.  267— 

[27  Ida  112; 
147  P  85] 
(Ida)  164  P  524, 
525 
P.  272— 

[27  Ida  114; 
147  P  86] 
P.  384 — 

[29  Ida  459,  462; 
161  P  860,  861] 

1890-91 

P.  33— 

[28  Ida  458,459; 
154  P  641] 
P.  172— 

(Or)  173  P  462 


1895 


P.  219- 


[28  Ida  104; 
152  P  1060] 

1897 

P.  109— 

[27  Ida  141; 
147  P  299] 

1899 

P.  21— 

[28  Ida  458; 
154  P  641] 
P.  67— 

[30  Ida  106,107; 
162P1076.1077] 
Pp.  106-110— 

[27  Ida  358,359; 
149  P  291] 
P.  122— 

[27  Ida  141; 
147  P399] 
P.  188— 

[25  Ida  442; 
A  C  1916C192; 
138  P129] 
P.  167— 

L1916F  747n 


P.  220— 

[28  Ida  105; 
152  P1060] 

P.  221— 

231  F  770 
P.  282— 

[27  Ida  700; 
151  P999] 
P.  380— 

(Ida)  164  P  524, 
525 
P.  381— 

[28  Ida  587; 
AC  1918A200; 
155  P  691] 
P.  408— 

[27  Ida  700; 
151  P  999] 

1901 

P.  191— 

[27  Ida  698; 
151  P  999] 
L  1916E  32n 
P.  199— 

[27  Ida  699,715, 
716,  717,  718; 
151  P  999, 
1004,  1005] 

1903 

P.  49— 

A  C  1916E  32n 
P.  203— 

[28  Ida  585,  589; 
A  C  1918A  199, 
201; 

155  P  687,  690, 
692] 

Pp.  223-252— 

[29  Ida  650-654; 
161  P869,  870] 
Pp.  249,  250— 

[29  Ida  652-654; 
161  P  870] 
236  F  667 
P.  347— 

[27  Ida  141; 
147  P299] 
P.  372— 

[29  Ida  77; 

156  P  915] 


1905 

P.  7— 

[30  Ida  230; 
164  P357] 
P.  277— 

[27  Ida  563; 
150  P15] 
P.  305— 

[29  Ida  172; 
157  P  1118] 


P.  335— 

[28  Ida  589; 
A  C  1918 A  201; 
155  P  692] 

P.  350— 

[29  Ida  207; 
158  P  320] 
P.  352— 

[85  Or  185; 
166  P559] 
P.  357— 

[29  Ida  653; 
161  P  870] 
P.  361— 

[27  Ida  34; 
147  P  1075] 
P.  362— 

[29  Ida  653; 
161  P  870] 
P.  391  — 

[27  Ida  358; 

149  P291] 
P.  393— 

[27  Ida  563; 

150  P  15] 

1907 

P.  309— 

[27  Ida  358; 

149  P  291] 
P.  346— 

247  F  978 
P.  349— 

[29  Ida  449,  458, 
462; 
161  P856,  860, 
861] 
P.  448— 

[27  Ida  142; 
147  P  299] 
P.  457— 

[27  Ida  564; 

150  P15] 
P.  527— 

[27  Ida  699,717, 
718; 

151  P  999, 
1005] 

1909 


P.  9— 

[27  Ida  692; 
L  1918A  949; 
151  P1012] 
[28  Ida  458; 

154  P  641] 
[28  Ida  713; 

155  P  978] 
A  C  1917A  625n 

P.  17— 

[30  Ida  413; 
165  P217] 
(Continued) 

Figures  and  abbreviations  in  parentheses,  thus  (109  A  S  R  214;  69  L  584;  80  P  912), 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed  in  brackets, 
thus  [25  Ida  453;  A  C  1916C  197;   138  P  134]. 


(Ida)  169  P  172, 

173,  174 
(Ida)  171  P  496, 
497 
P.  18— 

[(W)  L  1917B 

970; 
161  P  79] 

P.  26— 

[28  Ida  281,285; 

154  P  974,  976] 
[29  Ida  336; 

158  P1074] 

P.  34— 

[27  Ida  724,725; 
152  P  182] 
[28  Ida  702; 

155  P  983] 
(Ida)  170  P  112 

P.  38— 

[29  Ida  721; 
161  P574] 
(Ida)  172  P  656 

P.  39— 

[30  Ida  283,286; 
164  P367,  368] 

P.  40— 

[30  Ida  283,286; 
164  P367,  368] 
P.  41— 

[30  Ida  283,286; 
164  P367,  368] 
P.  76— 

[30  Ida  321,322; 
165P1117,1118] 
(Ida)  169  P  183 
P.  82— 

(Ida)  162  P  673 
P.  104— 

[30  Ida  205; 
164  P  90] 

P.  110— 

[27  Ida  337; 

149  P288] 

P.  113— 

[30  Ida  686; 
167  P1034] 
P.  134— 

[27  Ida  564; 

150  P15] 
P.  149— 

[27  Ida  403,405; 
149  P461] 
(Ida)169  P1167 
(Ida)  170  P  101, 
103 
P.  159— 

[28  Ida  319; 
154  P  629] 
(Ida)  170  P  104, 
105 


P.  163— 

[28  Ida  541; 
155  P  670] 
232  F  738 
245  F  708 
P.  172— 

[27  Ida  734,736, 
737; 

152  P183,  184, 
185] 

[28  Ida  272; 

153  P  563] 
P.  174— 

A  C  1916E  Sn 
P.  186— 

[27  Ida  747,748; 
152  P188] 
P.  196— 

A  C  1917C  482n, 
485n 

P.  211 — 

[30  Ida  645; 
166  P925] 

P.  274— 

[29  Ida  404; 

160  P  257] 
P.  300— 

[27  Ida  39; 
147  P  1077] 
P.  322— 

[27  Ida  140,142; 

147  P298,  299] 
P.  327— 

236  F  664 
P.  334— 

[27  Ida  160; 

148  P51] 
[28  Ida  93; 

152  P  474] 
[28  Ida  306; 

154  P  376] 
[28  Ida  522; 

155  P  661] 

[29  Ida  641,  642; 

161  P  576] 

1911 

P.  6— 

[30  Ida  437; 
165  P1124] 
P.  29— 

[29  Ida  232; 
158  P327] 
247  F  983 
P.  30— 

[27  Ida  552; 

150  P  17] 

[28  Ida  713; 

155  P978] 

P.  33— 

(Ida)  171  P  496, 
497,  498 
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P.  48— 

[28  Ida  120; 
152  P200] 

P.  121— 

[28  Ida  188,191; 

152  P1053, 

1054] 
[30  Ida  448; 

165  P1127] 

P.  129— 

[30  Ida  449,450; 

165  P  1127] 

P.  151  — 

[27  Ida  129; 

147  P294] 
[27  Ida  140; 

147  P  298] 

P.  152— 

[27  Ida  143; 
147  P299] 

P.  162— 

[29  Ida  405,  410. 
411; 

160  P  258,  260] 

P.. 167— 

[29  Ida  404,  407; 
160  P  257,  259] 

P.  169— 

[27  Ida  592,593, 

596; 
150  P  20,  21] 
P.  188— 

[27  Ida  737; 
152  P185] 

P.  193— 

[27  Ida  570; 
149  P1058] 

P.  200— 

[30  Ida  483; 

166  P261] 

P.  201— 

[30  Ida  483; 
166  P  261] 
P.  256— 

[29  Ida  18; 
156  P  910] 
[29  Ida  614,  615; 
160P1114,1115] 
P.  257— 

[29  Ida  616; 
160  P  1115] 
P.  266— 

[28  Ida5S6; 
AC  1918A  200] 
[30  Ida  18; 
166  P  214] 
P.  274 — 

[30  Ida  274; 
166  P215] 
P.  276— 

[29  Ida  51; 
156  P  1141] 
P.  280— 

[29  Ida  271,273, 
274,  275,  276, 
287; 
(Continued) 


158  P1075, 
1076,  1077, 
1081] 
[49  Okl  539; 

AC  1918B  144] 

P.  319— 

[27  Ida  564; 
150  P  15] 
P,  338— 

[27  Ida  338; 
149  P  288] 
P.  342— 

[28  Ida  605,609; 
L  1916D  575, 
576; 
155  P  297,  299] 
[29  Ida  274,275, 

276; 
158  P  1076, 
1077] 
P.  367— 

[27  Ida  152; 

147  P  289] 

[29  Ida  123; 

157  P948] 

[29  Ida  493; 

161  P  250] 
[30  Ida  110; 

163  P  611] 
[30  Ida  279; 

164  P366] 
[30  Ida  704; 

167  P1166] 
P.  368— 

[30  Ida  343; 
164  P  520] 
P.  375— 

[30  Ida  215; 

164  P  86] 
[30  Ida  321; 

165  P  1117] 
[30  Ida  724; 

168  P  13] 
(Ida)  169  P  183 

P.  376— 

[29  Ida  S12,  813, 
818; 

162  P  928,  929, 
931] 

[30  Ida  724; 
168  P  13] 
P.  378— 

[30  Ida  438; 

166  P219] 
[30  Ida  725; 

168  P  14] 
P.  379— 

[28  Ida  124; 

152  P  574] 
[30  Ida  439; 

166  P  219] 
[30  Ida  724; 

168  P13] 
(Ida)  170  P921 
(Ida)  174  P379 
P.  380— 

[30  Ida  724; 

168  P13] 


[30  Ida  801; 
168  P  163] 
P.  386— 

[27  Ida  762,764; 
152  P192,  193] 

P.  397— 

(Ida)  170  P  104 
P.  399— 

[28  Ida  263; 
152  P1056] 
P.  404 — 

[29  Ida  57,  60, 

62; 
155  P  487] 
[29  Ida  825; 
162  P673] 
P.  414— 

[30  Ida  482 
166  P260] 
P.  435— 

[30  Ida  482 
166  P  260] 
P.  500— 

[29  Ida  797 
162  P333] 
[30  Ida  797 
168  P668,  669] 
P.  501— 

[30  Ida  799 
168  P669] 
P.  509— 

[30  Ida  215; 

164  P86] 
P.  511— 

[30  Ida  797; 
168  P668] 
P.  515— 

[30  Ida  649,  650; 
166  P  923] 
P.  528— 

[29  Ida  798; 
162  P333] 
P.  532— 

[28  Ida  297,298, 
299,  301,  302; 

154  P373,  374, 
375] 

P.  559— 

[30  Ida  396; 

165  P1119] 
P.  563— 

[29  Ida  680; 
161  P  1029] 
P.  565— 

[28  Ida  509,510, 
511,  517,  518; 

155  P  292,  293, 
295,  296] 

[29  Ida  523; 

160  P941] 
P.  614— 

[27  Ida  134; 

147  P  296] 
[29  Ida  470; 

159  P1185] 
[29  Ida  721; 

161  P574] 
P.  620— 

(Ida)  169  P300 


P.  652— 

(Ida)  169  P  291 
P.  664 — 

[29*  Ida  112; 
157  P257] 
P.  676— 

[30  Ida  229; 
164  P  357] 
P.  706— 

[30  Ida  518; 
166  P269] 
(Ida)  169  P  179, 
180 
P.  708— 

[28  Ida  18; 
152  P194] 
P.  727— 

[25  Ida  444,447, 
450,  451,  452, 
455,  456; 
A  C  1916C  193, 
194,  195,  196, 
197,  198; 
138  P130,  339] 
[29  Ida  727; 
160  P  942] 
P.  732— 

[28  Ida  360; 
AC1917E  1113; 
154  P632] 

P.  748— 

[28  Ida  367: 
AC1917E  1116; 
154  P635] 

P.  753— 

[28  Ida  367; 
AC1917E  1116; 
L  1917E  337; 
154  P635] 
P.  767— 

[30  Ida  404; 
164  P1175] 

1912 

(Special  Session) 
P.  13— 

(Ida)  173  P117 
P.  20— 

[28  Ida  105; 

152  P1061] 

[28  Ida  331; 

154  P496] 

P.  21— 

[28  Ida  102,108; 
152  P  1059, 
1062] 
P.  23— 

231  F  770 
P.  24— 

[30  Ida  200; 
163  P917] 
P.  26—       ' 

[30  Ida  200; 
163  P  917] 
P.  47— 

[29  Ida  408; 
160  P  259]^ 

69 


1913 

P.  30— 

[27  Ida  660; 

150  P35] 
P.  54 — 

[27  Ida  255; 
147  P  1072] 
P.  57— 

[27  Ida  245,255; 
147  P1068, 
1072] 
Pp.  58-64— 

[30  Ida  759-775; 
168P1080-1085] 
P.  58— 

[27  Ida  242; 
147  P1067] 
[27  Ida  255; 
147  P  1072] 
[29  Ida3S4,  398; 
161  P317,  322] 
[29  Ida  683; 
161  P1031] 
P.  63— 

[29  Ida  385,  386, 

389,  391; 
161  P317,  318, 
320] 
P.  66— 

[30  Ida  352; 

164  P  1019] 
P.  91— 

[30  Ida  322; 

165  P1118] 
(Ida)  173  P  118 

P.  92— 

[27  Ida  761; 
152  P  191] 
P.  121 — 

[27  Ida  687; 

151  P  1010] 
P.  126— 

(Ida)  169  P  178 
P.  127— 

(Ida)  171  P  496, 
497,  498 
P.  129— 

[30  Ida  404; 
164  P  1175] 
P.  136— 

[27  Ida  40; 

147  P1078] 
P.  154 — 

[27  Ida  570; 

149  P  1058] 
P.  160— 

[26  Ida  708; 
AC  1916E  360, 
146  P102] 
P.  173— 

[27  Ida  664; 

150  P37] 

[28  Ida  106,108; 

152  P  1061, 
1062] 

[28  Ida  307,309, 
310; 

154  P  376,  377] 
(Continued) 

80  P  912), 


L  584; 


(Continued) 

Figures  and  abbreviations  in  parentheses,  thus  (109  A  S  R  214; 
mean  same  case. 
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[29  Ida  135,136, 

138; 
157  P1120, 
1121,  1122] 
(Ida)  168  P  442 
231  F  771 
235  F  752 
P.  176— 

[28  Ida  102; 
152  P  1059] 
P.  183— 

235  F  752,  755 
Pp.  187,  188— 

248  F403,  404 
P.  199— 

[29  Ida  563,  570, 
574; 

160P1108,1110, 
1112] 
P.  201— 

(Ida)  169  P  936 
P.  202— 

(Ida)  169  P  936 
P.  203— 

[29  Ida  405,  410; 
160  P258,  260] 
P.  230— 

[30  Ida  335,336, 

337; 
164P1015.1016] 
P.  242  — 

[27  Ida  652; 
150  P  339] 
P.  247— 

[26  Ida  232,236, 
237,  254,  256, 
258,  265,  266; 
A  C1916E  283, 
284,  285,  293, 
294,  297; 
L  1917F  1196, 
1197,  1198, 
1199; 
143  P1173] 
[27  Ida  622; 
L  1916F  760; 
150  P  51] 
P.  268— 

[27  Ida  617; 
150  P49] 
P.  269— 

[29  Ida  513; 
160  P753] 
P.  286— 

[27  Ida  618; 
L  1916F  758; 
150  P  50] 
[29  Ida  565; 
160  P  1108] 
Pp.  290,  291— 

[29  Ida  565,  567, 
568; 
160P1108.1109] 
P.  308— 

[30  Ida  133,134, 

135; 
164  P354,  355] 
P.  327— 

[29  Ida  51; 
156  P1140] 


P.  338— 

[28  Ida  188; 

152  P1053] 
P.  362— 

[28  Ida  216; 

153  P  424] 
[29  Ida  297; 

158  P561] 

P.  363— 

[29  Ida  298,301; 
158  P561.  562] 
P.  385— 

[28  Ida  779; 
156  P  918] 
[30  Ida  436; 

165  P  1124] 
P.  406— 

[2,8  Ida  360,367; 
AC1917E  1113, 
1116; 

154  P  632,  635] 
P.  415— 

[27  Ida  687; 

151  P  1010] 
P.  416— 

(Ida)  171  P  497 
P.  425— 

[28  Ida  200; 

152  P1066] 
[30  Ida  477; 

166  P220] 
P.  429— 

[28  Ida  586; 
A  C  1918 A  200; 

155  P  691] 
P.  434 — 

[28  Ida  216,217; 

153  P  424] 
[29  Ida  297; 

158  P561] 
P.  436— 

[29  Ida  797; 

162  P  333] 
[30  Ida  701; 

167  P1162] 
P,  437— 

[30  Ida  797; 

168  P  668] 
P.  439— 

[29  Ida  298; 
158  P  561] 
P.  442— 

[30  Ida  215; 
164  P86] 
P.  449— 

[28  Ida  296,299, 
301,  302; 

154  P372,  374, 
375] 

P.  450— 

[28  Ida  297,298, 
299,  301,  302; 
154  P373,  374, 
375] 
P.  462— 

[29  Ida  797,  800; 
162  P  333.  334] 
[30  Ida  797; 


P.  474— 

235  F  749 
248  F  403 

P.  475— 

(Ida)157  P  1119 
P.  502— 

[30  Ida  358; 
164  P1018] 
P.  506— 

[27  Ida  573; 

149  P  1059] 
[29  Ida  220; 

158  P324,  325] 

P.  507— 

(Ida)  168  P1141 
P.  509— 

[27  Ida  34; 
147  P1076] 
P.  522— 

[29  Ida  408,  410, 
517; 
160  P  259,  260, 
261] 
P.  524— 

[29  Ida  405,  410; 
160  P  258,  260] 
P.  527— 

[28  Ida  299,301, 
302; 
154  P373,  374, 
375] 
P.  528— 

[28  Ida  298,299, 
301,  302; 
154  P  373,  374, 
375] 
P.  529— 

[30  Ida  649,  650; 
166  P923] 
P.  538— 

[29  Ida  18; 
156  P  910] 
P.  542— 

[30.1da  482; 
166  P  260] 
P.  550— 

[30  Ida  645; 
166  P  925] 
P.  558— 

[26  Ida  767-776; 
AC  1917A  228- 
232] 
P.  593— 

[28  Ida  478; 
154  P  988] 
P.  597— 

[28  Ida  480; 
154  P  989] 
P.  600— 

(Ida)173  P1084 
P.  637— 

[27  Ida  247,256; 
147  P1069, 

1072] 
[27  Ida  562,564; 

150  P  15] 
P.  638— 

[27  Ida  250: 
147  P  1070] 


P.  643— 

[27  Ida  247,248, 

249,  251; 
147  P  1069, 
1070]  ' 

P.  644 — 

[27  Ida  247,248, 
249,  251; 

147  P  1069, 
1070] 

1915 

P.  5— 

[28  Ida  40; 
152  P  211] 

P.  40— 

[27  Ida  291-293; 
A  C  1917D  731, 
732; 

148  P473] 
P.  41  — 

[27  Ida  678,679, 

692,  694; 
L1918A943,  949 

151  P1007, 
1012,  1013] 

[28  Ida  457,460, 
461; 

154  P  641,  642] 
[28  Ida  713,714, 

715,  717; 

155  P  978,  979, 
980] 

[30  Ida  391; 
164  P  530] 
(U  S)  38  SCt  95 
A  C  1917D  735n 

P.  46— 

(Ida)  174  P125, 

126 
(Ida)  174  P  611 
(U)  172  P  1053 

P.  47— 

(U)  172  P  1053 
(Ida)  174  P  611 

P.  48— 

[27  Ida  737; 

152  P  185] 
P.  70— 

(Ida)  169  P  936 
P.  72— 

[27  Ida  661,664, 
666; 

150  P  36,  37, 
38] 

P.  80— 

[28  Ida  341; 
154  P  622] 
P.  83— 

[27  Ida  694;     » 
L1918A  949; 

151  P  1013] 
[28  Ida  457,460; 

154  P641,  642] 
[28  Ida  712; 

155  P978] 
P.  123— 

(Ida)  174  P604 

R  214;   69  L 


P.  124 — 

[29  Ida  384,  385, 
386,  391,  392, 
398; 

161  P317,  318, 
320,  322] 
[30  Ida  759-772; 
168P1080-1085] 
P.  186— 

[28  Ida  200; 
152  P1066] 
(Ida)  173  P  248 
P.  193— 

[28  Ida  551,554, 
555; 
155  P4S5,  486] 
[29  Ida  123; 

157  P  948] 
[29  Ida  493; 

161  P  250] 
[29  Ida  625; 

161  P  863] 
[29  Ida  802; 

162  P674] 
[30  Ida  321; 

165  P  1117] 
[30  Ida  611; 

167  P349] 
[30  Ida  704; 

167  P1166] 
(Ida)  173  P  751 

P.  206— 

[30  Ida  482; 

166  P  260] 
P.  213— 

[29  Ida  299,302; 

158  P  561,  562] 
P.  216— 

245  F  35 
P.  221— 

[28  Ida  152; 

152  P  800] 

[29  Ida  617; 

160  P1115] 

P.  231— 

[28  Ida  712,713; 
155  P978] 
[29  Ida  24; 
150  P  913] 
[29  Ida  416; 
160  P263] 
P.  232— 

[28  Ida  713; 
155  P  978] 
P.  252— 

(Ida)  170  P  918 
P.  270— 

[29  Ida  742,  743; 
162  P  336] 
Pp.  319-324 — 
[29  Ida  57; 
155  P487] 
[30  Ida  371; 
164  P  692] 
(Ida)  169  P  176, 
177 
P.  327— 

[30  Ida  701; 

167  P1162] 

584;   80  P  912), 


168  P  668] 

Figures  and  abbreviations  in  parentheses,  thus  (109  A  S 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed  in  brackets, 
thus  [25  Ida  453;  A  C  1916C  197;  138  P  134]. 
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P.  339— 

[27  Ida  566; 
150  P  16] 
P.  350— 

[29  Ida  685,  690; 
161P1031.1033] 


P.  361— 

[29  Ida  689,  691; 
161P1033,1034] 
P.  377— 

(Ida)157  P1119 


1917 


P.  103- 


(Ida)  174  P127 


P.  106— 

[30  Ida  64S,  649, 

650; 
166  P  923] 


SPECIAL  AND  LOCAL  LAWS 


1871 

P.  30— 

[29  Ida  665; 
161  P1024] 


1875 

P.  33— 

[29  Ida  666; 
161  P  1025] 


SUPREME  COURT  RULES 


Rule  9  (153  P  viii)  — 

[30  Ida  721; 

[30  Ida  429,430; 

162  P  928,  929, 

Rule  44— 

[30  Ida  801; 

167  P  1163] 

165  P  521] 

931] 

(154  P  xxviii ; 

168  P163] 

[30  Ida  731; 

[30  Ida  726; 

(Ida)  173  P751 

153  P  xiii)— 

Rule  23  (96  Px)  — 

167  P  1164] 

168  P  14] 

Rule  29  (153  P  xi)  — 

[28  Ida  641; 

[27  Ida  153; 
147  P  289] 

Rule  25  (153  P  xi)  — 
(Ida)  173  P751 

Rule  27  (153  P  xi)  — 
[30  Ida  326; 
164  P  529] 

[30  Ida  429; 
165  P521] 

155  P677] 
[30  Ida  454; 

[29  Ida  822; 

Rule  26   (156  P  xi)  — 

Rule  30 — 

165  P  1126] 

162  P  932] 

[29  Ida  813,  814, 

[30  Ida  724; 

Rule  45  (96  P  xii)— 

Rule  24  (153  P  xi)  — 

818,  822; 

Rule  28  (153  P  xi)— 

168  P13] 

[27  Ida  404; 

[30  Ida  326; 

162  P  928,  929, 

[29  Ida  814,  818, 

149  P  461] 

164  P  529] 

931,  932] 

822; 

[27  Ida  758; 

(Continued) 

(Continued) 

(Continued) 

152  P190,  191] 

CHARTERS 


Boise  City 

Lewiston,  1907 

[30  Ida  686; 

Sec.  238 — 

167  P  1034] 

[29  Ida  458; 
161  P  860] 

.MUNICIPAL  ORDINANCES 


Boise 

Ord.  No.  1192 — 

[29  Ida  271,273, 
278.  280,  291; 
158  P1075, 
1082] 

Coeur  d'Alene 

Ord.  No.  215— 
[27  Ida  359; 
149  P  291] 

Ord.  No.  460,  Sees. 
10,  12,  13— 

[28  Ida  713,714; 
155  P978] 


Lewiston 

Ord.  No.  218— 
[29  Ida  460; 
161  P861] 

Moscow 

Ord.  No.  429— 

[29  Ida  611,  612; 
160  P1113] 
Sec.  11— 

[29  Ida  613; 
160  P  1114] 


Post  Falls 

Ord.  No.  77— 

[29  Ida  49,  50, 

51; 
156  P  1140] 

Ord.  No.  78— 
[29  Ida  53; 
156  P  1141] 

Twin  Falls 

Ord.  No.  134,  Sees. 
7,  11,  12,  14 — 
[26  Ida  233; 
AC  1916E  284; 
141  P1085] 


Ord.  No.  141— 
[26  Ida  234; 
AC  1916E  284; 
141  P1085] 

Village  of 
Mountain  Home 

Ord.  No.  151  — 

[29  Ida  18,  20; 
156  P911] 
Ord.  No.  151,  Sees. 
2,3— 

[29  Ida  18; 
156  P911] 


Ord. 


Ord. 


Ord, 


Ord, 


Pocatello 

Ord.  No.  281  — 

[26  Ida  235,236; 
AC  1916B  285; 
141  P1086] 

Figures  and  abbreviations  in  parentheses,  thus  (109  A  S  R  214;  69  L  584; 
mean  same  case. 

Parallel  citations  of  the  same  case  in  different  publications  are  enclosed  i 
thus  [25  Ida  453;  A  C  1916C  197;   138  P  134]. 


No.  151,  SecA 
[29  Ida  18,  19; 
156  P911] 

No.  152— 
[29  Ida  18,  19, 
20; 
156  P  911] 

No.  152,Sec.3- 
[29  Ida  19; 
156  P  911] 

No.  152,Sec.4- 
[29  Ida  18,  20; 
156  P  911] 


80   P  912), 
n  brackets, 


"America's  Greatest" 


Iii  this  new  Fourth  Edition  innumerable  new  topics  have  been 
developed  with  encyclopaedic  thoroughness,  and  with  the  crit- 
ical discrimination  of  a  life-long  specialist,  Mr.  John  Norton 
Pomeroy,  Jr. 

New  chapters  and  annotations  have  added  more  than  one  thou- 
sand pages  to  this  new  edition, — in  fact  several  chapters  are 
wholly  new. 

Cases  of  permanent  value  from  State,  Federal  and  English 
Reports  are  cited. 


Pomeroy's   Equity 


In  EQUITABLE  REMEDIES  (vols.  4  and  5)  not  only  have 
the  annotations  been  doubled,  but  many  of  the  chapters  have 
been  entirely  re-written  to  keep  pace  with  the  growth  of  the  law. 
A  consolidated  index  and  table  of  cases  of  POMEROY'S 
EQUITY  and  EQUITABLE  REMEDIES  together  with  many 
new  cross  references  render  easy  of  access  all  portions  of  the 
combined  treatises. 

Entire  six  volumes  occupy  less  than  11  inches  of  shelf  space. 
Price  $45.00  delivered.    Good  terms. 

BANCROFT  WHITNEY  COMPANY 
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WILLS 

THREE  VOLUMES 


By  JOHN  E.  ALEXANDER 

of  the  San  Francisco  Bar 


Volume  ONE -EXECUTION 

Origin  and  History  of  Wills 
What  Constitutes  a  Will 
Classification  and  Character  of  Wills 
Testamentary  Capacity 
Execution,  Alteration,  Revocation 
Evidence 

Volume  TWO -INTERPRETATION 

Construction  of  Wills 

Nature  and  Kinds  of  Devises  and  Bequests 

Uses  and  Trusts 

Charitable  Bequests 

Volume  THREE-ADMINISTRATION 

PROBATE, 

EXECUTORS  and  ADMINISTRATORS, 

Accounts,  Charges,  Allowances,  Remedies 
By  and  Against,  Powers,  Liabilities,  Etc. 
Distribution  and  Settlement 

FORMS 

AN  APPENDIX  OF  FORMS  and  PRECEDENTS  has  been  added  for  the  con- 
venience of  those  who  desire  suggestions  for  drafting  testamentary  instruments;  also  the 
leading  WILLS  ACTS  for  reference  in  connection  with  forms  and  adjudicated  cases. 


SPECIAL  PRICE,  $20.25,  DELIVERED 
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*£  h  e     Standard    for     72      Years 


FOUR 
LARGE    VOLUMES 

NEARLY  5000  PAGES 
$30.00  Delivered 


THE  last  edition  of  this  classic  from  the  pen  of  the  great  Wharton  was  pub- 
lished twenty -nine  years  ago.  The  developments  of  the  law  during  this 
period  make  a  new  edition  imperative,  and  also  make  necessary  two  more 
volumes  than  the  ninth  edition  comprised,  for  the  text  of  the  work.  This  is  largely 
owing  to  the  fact  that  sixty-five  new  chapters  are  added,  devoted  entirely  to  the 
requirements  and  sufficiency  of  indictments  for  specific  crimes.  In  these  chapters 
the  Adjudicated  Forms,  which  comprise  Volume  IV,  are  tied  to  the  text  by  con- 
stant reference  in  the  discussion  of  the  requirements  of  indictments  to  the  appro- 
priate form.  Every  part  of  the  work  has  necessarily  received  much  added  value. 
pearly  thirteen  hundred  new  sections  have  been  added  and  eighty -nine  new 
chapters. 

A  parallel  table  of  the  sections  contained  in  the  former  and  present  editions 
enables  one  to  trace  the  citations  of  the  former  edition  into  the  present  one.  The 
present  edition  has  been  prepared  by  Mr.  James  M.  Kerr,  whose  name  and  works 
are  familiar  to  the  legal  profession  throughout  the  country. 

Adjudicated  Forms 

Volume  IV  (1  750  pages)  is  devoted  entirely  to  Jldjudicated  Forms,  "keyed" 

to  the  text  by  constant  reference  (throughout  the  discussions  of  the 

Specific  Crimes)  to  the  particular  forms  applicable. 


